
LOCAL FINANCIAL STABILITY AND CHOICE ACT (EXCERPT)
Act 436 of 2012

141.1565 Neutral evaluation process.

Sec. 25.

    (1) A neutral evaluation process may be utilized as provided for in this act. The state treasurer may, in his or her
own discretion, determine that the state monitor the neutral evaluation process initiated by a local government
under this section and may identify 1 or more individuals who may attend and observe the neutral evaluation
process. A local government shall initiate the neutral evaluation process by providing notice by certified mail of a
request for neutral evaluation process to all interested parties. If the local government does not provide notice
under this subsection to all interested parties within 7 days after selecting the neutral evaluation process option, the
treasurer may require the local government to go into receivership and proceed under section 9.
    (2) An interested party shall respond within 10 business days of receipt of notice of the local government's
request for neutral evaluation process.
    (3) The local government and the interested parties agreeing to participate in the neutral evaluation process shall,
through a mutually agreed-upon process, select a neutral evaluator to oversee the neutral evaluation process and
facilitate all discussions in an effort to resolve their disputes.
    (4) If the local government and interested parties fail to agree on a neutral evaluator within 7 days after the
interested parties have responded to the notification sent by the local government, the local government shall,
within 7 days, select 5 qualified neutral evaluators and provide their names, references, and backgrounds to the
participating interested parties. Within 3 business days, a majority of participating interested parties may disqualify
up to 4 names from the list. If a majority of participating interested parties disqualify 4 names from the list, the
remaining candidate shall be the neutral evaluator. If the majority of participating parties disqualify fewer than 4
names, the local government shall choose which of the remaining candidates shall be the neutral evaluator.
    (5) If an interested party objects to the qualifications of the neutral evaluator after the process for selection in
subsection (4) is complete, the interested party may appeal to the state treasurer to determine if the neutral
evaluator meets the qualifications under subsection (6). If the state treasurer determines that the qualifications have
been met, the neutral evaluation process shall continue. If the state treasurer determines that the qualifications have
not been met, the state treasurer shall select the neutral evaluator.
    (6) A neutral evaluator shall have experience and training in conflict resolution and alternative dispute resolution
and have at least 1 of the following qualifications:
    (a) At least 10 years of high-level business or legal experience involving bankruptcy or service as a United States
bankruptcy judge.
    (b) At least 10 years of combined professional experience or training in municipal finance in 1 or more of the
following areas:
    (i) Municipal organization.
    (ii) Municipal debt restructuring.
    (iii) Municipal finance dispute resolution.
    (iv) Chapter 9 bankruptcy.
    (v) Public finance.
    (vi) Taxation.
    (vii) Michigan constitutional law.
    (viii) Michigan labor law.
    (ix) Federal labor law.
    (7) The neutral evaluator's performance shall be impartial, objective, independent, and free from prejudice. The
neutral evaluator shall not act with partiality or prejudice based on any participant's personal characteristics,
background, values, or beliefs, or performance during the neutral evaluation process.
    (8) The neutral evaluator shall avoid a conflict of interest and the appearance of a conflict of interest during the
neutral evaluation process. The neutral evaluator shall make a reasonable inquiry to determine whether there are
any facts that a reasonable individual would consider likely to create a potential or actual conflict of interest.
Notwithstanding subsection (16), if the neutral evaluator is informed of the existence of any facts that a reasonable
individual would consider likely to create a potential or actual conflict of interest, the neutral evaluator shall
disclose these facts in writing to the local government and all interested parties involved in the neutral evaluation
process. If any participating interested party to the neutral evaluation process objects to the neutral evaluator, that
interested party shall notify the local government and all other participating interested parties to the neutral
evaluation process, including the neutral evaluator, within 15 days of receipt of the notice from the neutral
evaluator. The neutral evaluator shall withdraw, and a new neutral evaluator shall be selected as provided in
subsections (3) and (4).
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    (9) Before commencing a neutral evaluation process, the neutral evaluator shall not establish another fiscal or
fiduciary relationship with any of the interested parties or the local government in a manner that would raise
questions about the integrity of the neutral evaluation process, except that the neutral evaluator may conduct
further neutral evaluation processes regarding other potential local public entities that may involve some of the
same or similar constituents to a prior mediation.
    (10) The neutral evaluator shall conduct the neutral evaluation process in a manner that promotes voluntary,
uncoerced decision making in which each participant makes free and informed choices regarding the neutral
evaluation process and outcome.
    (11) The neutral evaluator shall not impose a settlement on the participants. The neutral evaluator shall use his or
her best efforts to assist the participants to reach a satisfactory resolution of their disputes. Subject to the discretion
of the neutral evaluator, the neutral evaluator may make oral or written recommendations for a settlement or plan
of readjustment to a participant privately or to all participants jointly.
    (12) The neutral evaluator shall inform the local government and all participants of the provisions of chapter 9
relative to other chapters of title 11 of the United States Code, 11 USC 101 to 1532. This instruction shall highlight
the limited authority of United States bankruptcy judges in chapter 9, including, but not limited to, the restriction
on federal bankruptcy judges' authority to interfere with or force liquidation of a local government's property and
the lack of flexibility available to federal bankruptcy judges to reduce or cram down debt repayments and similar
efforts not available to reorganize the operations of the local government that may be available to a corporate
entity.
    (13) The neutral evaluator may request from the participants documentation and other information that the
neutral evaluator believes may be helpful in assisting the participants to address the obligations between them. This
documentation may include the status of funds of the local government that clearly distinguishes between general
funds and special funds and the proposed plan of readjustment prepared by the local government. The participants
shall respond to a request from the neutral evaluator in a timely manner.
    (14) The neutral evaluator shall provide counsel and guidance to all participants, shall not be a legal
representative of any participant, and shall not have a fiduciary duty to any participant.
    (15) If a settlement with all interested parties and the local government occurs, the neutral evaluator may assist
the participants in negotiating a pre-petitioned, pre-agreed-upon plan of readjustment in connection with a potential
chapter 9 filing.
    (16) If at any time during the neutral evaluation process the local government and a majority of the
representatives of the interested parties participating in the neutral evaluation process wish to remove the neutral
evaluator, the local government or any interested party may make a request to the other interested parties to
remove the neutral evaluator. If the local government and a majority of the interested parties agree that the neutral
evaluator should be removed and agree on who should replace the neutral evaluator, the local government and the
interested parties shall select a new neutral evaluator.
    (17) The local government and all interested parties participating in the neutral evaluation process shall negotiate
in good faith.
    (18) The local government and each interested party shall provide a representative to attend all sessions of a
neutral evaluation process. Each representative shall have the authority to settle and resolve disputes or shall be in a
position to present any proposed settlement or plan of readjustment to the participants in the neutral evaluation
process.
    (19) The local government and the participating interested parties shall maintain the confidentiality of the neutral
evaluation process and shall not at the conclusion of the neutral evaluation process or during any bankruptcy
proceeding disclose statements made, information disclosed, or documents prepared or produced unless a judge in
a chapter 9 bankruptcy proceeding orders that the information be disclosed to determine the eligibility of a local
government to proceed with a bankruptcy proceeding under chapter 9, or as otherwise required by law.
    (20) A neutral evaluation process authorized by this act shall not last for more than 60 days following the date
the neutral evaluator is initially selected, unless the local government or a majority of participating interested parties
elect to extend the neutral evaluation process for up to 30 additional days. The neutral evaluation process shall not
last for more than 90 days following the date the neutral evaluator is initially selected.
    (21) The local government shall pay 50% of the costs of a neutral evaluation process, including, but not limited
to, the fees of the neutral evaluator, and the interested parties shall pay the balance of the costs of the neutral
evaluation process, unless otherwise agreed to by the local government and a majority of the interested parties.
    (22) The neutral evaluation process shall end if any of the following occur:
    (a) The local government and the participating interested parties execute a settlement agreement. However, if the
state treasurer determines that the settlement agreement does not provide sufficient savings to the local
government, the state treasurer shall provide notice to the local government that the settlement agreement does not
provide sufficient savings to the local government and the local government shall proceed under 1 of the other local
government options as provided in section 7.
    (b) The local government and the participating interested parties reach an agreement or proposed plan of
readjustment that requires the approval of a bankruptcy judge.
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    (c) The neutral evaluation process has exceeded 60 days following the date the neutral evaluator was selected,
the local government and the participating interested parties have not reached an agreement, and neither the local
government nor a majority of the interested parties elect to extend the neutral evaluation process past the initial 60-
day time period.
    (d) The local government initiated the neutral evaluation process under subsection (1) and did not receive a
response from any interested party within the time specified in subsection (2).
    (e) The fiscal condition of the local government deteriorates to the point that necessitates the need to proceed
under the chapter 9 bankruptcy option pursuant to section 26.
    (23) If the 60-day time period for a neutral evaluation process expires, including any extension of the neutral
evaluation process past the initial 60-day time period under subsection (20), and the neutral evaluation process is
complete with differences resolved, the neutral evaluation process shall be concluded. If the neutral evaluation
process does not resolve all pending disputes with the local government and the interested parties, or if subsection
(22)(b), (c), or (d) applies, the governing body of the local government shall adopt a resolution recommending that
the local government proceed under chapter 9 and submit the resolution to the governor and the state treasurer.
Except as otherwise provided in this subsection, if the local government has a strong mayor, the resolution requires
strong mayor approval before the local government proceeds under chapter 9. The resolution shall include a
statement determining that the financial condition of the local government jeopardizes the health, safety, and
welfare of the residents who reside within the local government or service area of the local government absent the
protections of chapter 9. If the governor approves the resolution for the local government to proceed under chapter
9, the governor shall inform the local government in writing of the decision. The governor may place contingencies
on a local government in order to proceed under chapter 9 including, but not limited to, appointing a person to act
exclusively on behalf of the local government in the chapter 9 bankruptcy proceedings. If the governing body of the
local government fails to adopt a resolution within 7 days after the neutral evaluation process is concluded as
provided in this subsection, the governor may appoint a person to act exclusively on behalf of the local government
in chapter 9 bankruptcy proceedings. If the governor does not appoint a person to act exclusively on behalf of the
local government in chapter 9 bankruptcy proceedings, the chief administrative officer of the local government shall
act exclusively on behalf of the local government in chapter 9 bankruptcy proceedings. Upon receiving written
approval from the governor under section 26, the local government may file a petition under chapter 9 and exercise
powers under federal bankruptcy law.

History: 2012, Act 436, Eff. Mar. 28, 2013 
Compiler's Notes: Enacting section 2 of Act 436 of 2012 provides:"Enacting section 2. It is the intent of the legislature that this act function
and be interpreted as a successor statute to former 1988 PA 101, former 1990 PA 72, and former 2011 PA 4, and that whenever possible a
reference to former 1988 PA 101, former 1990 PA 72, or former 2011 PA 4, under other laws of this state or to a function or responsibility of
an emergency financial manager or emergency manager under former 1988 PA 101, former 1990 PA 72, or former 2011 PA 4, under other
laws of this state shall function and be interpreted to reference to this act, with the other laws of this state referencing former 1988 PA 101,
former 1990 PA 72, or former 2011 PA 4, including, but not limited to, all of the following: (a) The charter township act, 1947 PA 359, MCL
42.1 to 42.34. (b) 1966 PA 293, MCL 45.501 to 45.521. (c) 1851 PA 156, MCL 46.1 to 46.32. (d) The general law village act, 1895 PA 3,
MCL 61.1 to 74.25. (e) The home rule village act, 1909 PA 278, MCL 78.1 to 78.28. (f) The fourth class city act, 1895 PA 215, MCL 81.1 to
113.20. (g) The home rule city act, 1909 PA 279, MCL 117.1 to 117.38. (h) The metropolitan transportation authorities act of 1967, 1967
PA 204, MCL 124.401 to 124.426. (i) 1947 PA 336, MCL 423.201 to 423.217."
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