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First Analysis (9-6-05)

BRIEF SUMMARY: The hill would create the Michigan Port Authority Act, under which a
new, independent state port authority would be established within the Department of
Labor and Economic Growth (DLEG) in order to promote and develop port facilities in
the state.

FISCAL IMPACT: The bill authorizes the Michigan port authority to engage in various
activities which have costs, including the employment of a person to serve as director of
the authority. Section 23 of the bill appropriates $100,000 from the state general fund
“for initial implemental costs of the act." Section 5 of the bill indicates that "The
authority’ s budget shall be funded by proceeds derived from gifts, grants, loans, and other
aids from any person or the federal government, this state, or alocal government or any
agency of the federal government, this state, or alocal government."”

As apoint of comparison, the Detroit-Wayne County Port Authority, which is authorized
under Public Act 639 of 1978, has an annua operating budget of approximately $1.0
million. PA 639 of 1978 provides for the state of Michigan to provide 50 percent of the
approved operating budget, with the County of Wayne and the City of Detroit to fund
equally the remaining 50 percent. The state’'s share of the Detroit-Wayne County’s
operating budget is provided by a line item in the state transportation budget. In the
current fiscal year this line item appropriation is $500,000, funded from the state-
restricted Comprehensive Transportation Fund.

THE APPARENT PROBLEM:

When port authorities were first created they oversaw waterfront commerce and maritime
operations in major port cities throughout the Great Lakes region. For example, the
Michigan legislature passed the first Port Districts Act in 1925, to coordinate regional
maritime activities, and in 1933, the Detroit Wayne County Port District was established,
with jurisdiction over the waters and shoreline of Wayne County. As development
increased, the Michigan legidature enacted a law in 1978 to create the Detroit-Wayne
County Port Authority. The five-member authority (one person appointed by the state,
and two people appointed by both the city of Detroit and county of Wayne) was
convened in 1980, and Henry Ford Il served as the first chairman. See Background
Information later.

Recently the Detroit-Wayne County Port Authority's special duties have included
providing assistance to the U. S. Army Corps of Engineers as they conduct a system-wide
Great Lakes navigation study; providing technical assistance to prevent soil erosion along
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shorelines; and. ensuring heightened security at our international border crossings and
largely unprotected river port facilities. In addition, the port authority oversees the
movement of more than 80 million tons of cargo annually through the Detroit River, and
about seven million tons of overseas and Canadian cargo crosses its docks at the Port of
Detroit each year. Overal, the shipping of foreign goods through Michigan waters
trandates into $2 hillion to the state's economy, and foreign shipping accounts for 20
percent of all maritime activity within the state of Michigan.

During the past decade, many port authorities in the Great Lakes region have expanded
their operations beyond maritime operations to serve as local economic development
agencies. The independent quasi-governmental agencies work in close cooperation with
private industry and local governments to encourage new business growth and expansion
in port cities. One such port authority is that serving Cleveland, Ohio and surrounding
Cuyahoga County, a port on Lake Erie.

In recent years the Cleveland Port Authority, originally created in 1968, has expanded its
role to encompass significant economic development projects. In 1987 the Ohio
legislature enacted a law that permits port authorities to issue taxable or tax-exempt
revenue bonds for community development initiatives. Consequently, in its daily
operations, the port authority now identifies opportunities to assist regional revitalization
efforts, and cultivates development partnerships. It does so by acting on behalf of a
borrowing entity, as a conduit issuer of specia obligation revenue bonds, which then
enables the authority to provide financing for eligible public and private community
projects. Since 1993, the development group within the authority has assisted its partners
in obtaining $600 million in financing for community projects totaling nearly $1 billion.
For further information about the projects the Cleveland Port Authority has recently
financed, see Background Information.

Michigan is home to over 40 commercia ports—eight more than the other seven Great
Lakes states, combined. To provide those individual ports with the ability to participate
in the economic revitalization of their communities, legislation has been introduced to
create a statewide port authority.

THE CONTENT OF THE BILL:

The bill would create the Michigan Port Authority Act, under which a new state port
authority would be established as an independent authority within the Department of
Labor and Economic Growth (DLEG) in order to promote and develop port facilities in
the state.

Among its powers, the authority could construct, acquire, purchase, lease, reconstruct,
improve, or equip a port facility, including related infrastructure; make grants, loans, and
investments; and borrow money and issue bonds and notes to finance part or al of the
costs of developing port facilities and secure the bonds and notes by mortgage,
assignment, or pledge of any of its money, revenues, income, and properties. Bonds and
notes of the authority would not be a debt or liability of the state. The authority’s
property used for a public or governmental purpose would be exempt from property
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taxes, and the authority’s income and operation would be exempt from all taxes and
special assessments of state or of local governments.

The bill would also create a Michigan Port Authority Fund under the jurisdiction and
control of the authority, to be administered for the general operations of the authority and
to secure any notes or bonds of the authority. Further, the bill would appropriate from the
Genera Fund the sum of $100,000 for initial implementation of the costs of the act.

The following is adescription of some key provisionsin the bill.

Governing Board. The authority would be governed by a seven-member board made up
of state residents. The members would include the chief executive officer of MEGA (or a
designee) as chair; the director of DLEG (or a designee); the director of the Department
of Transportation (or a designee); and four members appointed by the governor with the
advice and consent of the Senate, with those members to have knowledge, skill, and
experience in economic development. Of the gubernatorial appointees, one would have
to be appointed from one or more nominees of the Majority Leader of the Senate and one
from alist of nominees of the Speaker of the House of Representatives. Board members
would serve four-year terms (although initial terms would be staggered) and would be
eligible for reappointment. The first meeting of the board would have to be held not
more than 60 days after the date the authority was created.

Board members would be considered public servants under Public Act 317 of 1968,
which deals with contracts of public servants with public entities. The act would specify
that a board member or an employee or agent of the authority would have to discharge
the duties of the position in a nonpartisan manner, in good faith, in the best interests of
the authority, and with the degree of diligence, care, and skill that an ordinarily prudent
person would exercise. In discharging their duties in good faith, they could rely on a
majority vote of a quorum of the board, authority counsel, and independent appraiser’s
report, and on financial statements presented to the board and represented to be correct by
the officer in charge of the books and on reports from the auditor general or an
independent certified public accountant.

Board Procedures. The board would be required to conduct al business at public
meetings held in compliance with the Open Meetings Act, including the public notice
requirements, and writings prepared, owned, used, possessed by, and retained in the
performance of an official function would be available to the public under the Freedom of
Information Act. The board could only act by resolution, and a majority of the members
then in office, or of any committee of the board, would constitute a quorum. The board
could meet in person or by means of electronic communication devices that enabled all
participants to communicate with one another. A majority vote of members serving
would be required to approve the issuance of bonds or to approve or amend the annual
budget. Otherwise, a vote of the mgjority of a quorum would constitute the action of the
board or a committee.

Authority Director and Staff. The board could appoint a person other than a board
member to be the director of the authority and could delegate any of its administrative
powers and authorization to the director. Subject to the supervision of the board, the
director would supervise and be responsible for the performance of the functions of the
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authority; a regular report describing the activities and financial condition of the
authority; the issuance of bonds and notes approved by the board; and all other necessary
activities and functions. The board could also employ legal and technical experts, private
consultants and engineers, accountants, and other employees for professional and
technical assistance.

Department’s Role. The authority would exercise its statutorily prescribed powers,
duties, and functions independently of the director of the Department of Labor and
Economic Growth. The budgeting, procurement, and related administrative functions of
the authority would be performed under the direction and supervision of the Department
of Labor and Economic Growth. The authority could contract with the department in
order to maintain the rights and interests of the authority. The accounts of the authority
could be subject to annual financial audits by the state auditor general. Records of the
authority would have to be maintained according to generally accepted accounting
principles.

Powers and Purposes. The bill would allow the new authority to “do al things
necessary” to carry out the purposes of the act. Among the items cited are adopting and
amending bylaws; adopting an officia seal; suing and being sued; soliciting and
accepting gifts, grants, loan, and other assistance from any source, including the federal,
state, and local governments; researching and publishing studies, investigations, surveys,
and findings on the development and operating of port facilities; financing, directing, or
aiding in planning, constructing, and designing port facilities; financing, directing, or
aiding in the securing of port facilities and surrounding areas; making grants, loans, and
investments; constructing, acquiring, purchasing, leasing, improving, and equipping port
facilities; borrowing money and issuing bonds or notes, acquiring or contracting to
acquire, improve, and dispose of real or personal property; procuring insurance against
loss; indemnifying members or employees of the board; investing money of the authority;
contracting for goods and services; charging, imposing, and collecting fees and charges;
mortgaging or creating security interests in a port facilities; and promulgating rules under
the Administrative Procedures Act to carry out the purposes of the new port authority act.

The authority also could acquire real or personal property or rights or interestsin real or
personal property by gift, devise, transfer, exchange, foreclosure, purchase, or otherwise,
and the authority could own, lease, convey, demolish, relocate, or rehabilitate real or
personal property, consistent with the purposes of the act. Real property acquired by the
authority by purchase could be obtained by any method considered desirable by the
authority. The authority could control, hold, manage, maintain, operate, repair, lease,
secure, prevent the waste or deterioration of, and demolish property, and take al other
actions necessary to preserve the value of its property.

Condemnation. The authority could by condemnation acquire lands, property rights,
rights of way, franchises, easements, and other property, or parts of property or rights of a
person, partnership, association, or corporation considered necessary for the construction
or efficient operation of a port facility. [A facility currently operated as a port facility by
atermina operator or a facility owned or operated by a common carrier or public utility
would be exempt from this provision.] The condemnation would have to be made in the
manner provided by the Uniform Condemnation Procedures Act or by Public Act 295 of
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1966 (which deals with the acquisition of property for public highways), except where
that procedure would be inconsistent with the new act.

Bonding Provisions. The new act would contain extensive set of provisions dealing with
its ability to issue bonds and notes. The authority would be able to authorize and issue
bonds or notes, with all authority bonds or notes payable solely from revenues or funds
pledged or available for their payment. Bonds and notes of the authority would not be a
general obligation of the authority. Bonds and notes of the authority would not be a debt
or liability of the state and would not create or constitute any indebtedness, liability, or
obligations of the state nor constitute a pledge of the full faith and credit (or the taxing
power) of the state. The face of each bond and note would have to contain a statement to
that effect. Bonds and notes issued under the new act would not be subject to the Revised
Municipal Finance Act but would be subject to the Agency Financing Reporting Act.
The members of the authority board and any person executing bonds or notes on behalf
of the authority would not be personally liable on the bonds or notes.

Purposes of Bonds and Notes. The new act would permit the authority to issue, from
time to time, bonds or notes in principal amounts considered necessary to provide funds
for any purpose. The act specifically cites the payment of the costs or expenses of the
authority incident to and necessary and convenient to carry out its authorized purposes
and powers; the payment, funding, or refunding of the principal and interest on, or the
redemption premiums on, bonds or notes of the authority, whether or not the bonds or
notes or interest had become due; the establishment of reserves to secure or pay authority
bonds or notes or interest; and the payment of interest on bonds or notes for a period
determined by the authority.

Features of Bonds and Notes. The bonds or notes of the authority would have to be
authorized by resolution of the authority; would have to bear the date or dates of
issuance; could be issued as tax-exempt or taxable bonds or notes; would be serial bonds,
term bonds, or term and serial bonds; would have to mature no later than 40 years from
the date of issuance; could provide for sinking fund payments; could provide for
redemption at the option of the authority at any time and for any reason; could provide
for redemption at the option of the bondholder at any time for any reason; would bear
interest at afixed or variable rate or rates of interest or at no interest; would be registered
bonds, coupon bonds, or both; could contain a conversion feature; could be transferable;
and could be the form, denominations, and with such other provisions and terms as
determined necessary or beneficial by the authority.

Resolutions Authorizing Bonds. A resolution authorizing bonds could provide for all of
the following as part of the contract with the holders of bonds or notes. a pledge of all or
any part of authority revenues and assets, of money derived from the revenue or assets,
and of the proceeds of bonds or notes; a pledge of aloan, grant, or contribution from the
federal, state, or local government; the establishment and setting aside of reserves or
sinking funds; authorization for the issuance of additional bonds and notes; the procedure
by which contracts with noteholders or bondholders could be abrogated or amended; a
contract with bondholders as to the custody, collection, securing, investment, and
payment of any money of the authority; the vesting in a trustee or a secured party the
property, income, revenue, receipts, rights, remedies, powers, and duties determined to be
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necessary or appropriate to adequately secure and protect noteholders and bondholders or
to limit or abrogate the right of holders of notes or bonds to appoint a trustee or to limit
the right, powers, and duties of the trustee; and provide remedies to the trustee,
noteholders, or bondholders in the event the authority failed or refused to comply with
the new act or defaults on an agreement (with certain specific legal remedies listed).

Within the limitations contained within the issuance or authorization resolution, the
authority could authorize a member of the board, the director, or other officer to perform
any power, duty, function, or responsibility of the authority, including authorization to
sell and deliver and receive payment for notes or bonds; refund notes or bonds; deliver
notes or bonds, partly for refunding and partly for other purposes; buy notes or bonds
issued and resell them; approve interest rates or methods for fixing interest rates, prices,
discounts, maturities, principal amounts, denominations, etc.; direct the investment of
funds; approve terms of contracts and execute and deliver contracts, and approve the
terms of insurance contracts, line of credit agreements, letters of credit, etc. The hill
specifies that the authority could authorize and approve an insurance contract, an
agreement for aline of credit, aletter of credit, acommitment to purchase notes or bonds,
an agreement to remarket bonds or notes, or any other transaction to assure timely
payment of a bond or note. The authority could authorize payment from the proceeds of
bonds or notes to pay for the costs of those contracts or agreements.

State “Pledge.” The new act would say in Section 18 that “This state pledges to and
agrees with the holders of bonds or notes issued in accordance with this act that this state
shall not limit or restrict the rights vested in the authority by this act to fulfill the terms of
an agreement made with the holders of authority bonds or notes or in any way impair the
rights or remedies of the holders of the bonds or notes of the authority until the bonds or
notes, together with interest on the bonds or notes and interest on any unpaid installments
of interest, and all costs and expenses in connection with an action or proceedings by or
on behalf of those holders are fully met, paid, and discharged.”

Liberal Construction. The bill would specify that the new act is to be construed liberally
to effectuate the legidative intent and its purposes. All powers granted would be
cumulative and not exclusive and are to be broadly interpreted to effectuate the intent and
purposes and not as a limitation of powers.

Tie Bar. House Bill 5028 is tie-barred to House Bill 5029, which would make
amendments to the existing Hertel-Law-T. Stopczynski Port Authority Act (which
governs the Detroit-Wayne County Authority).

BACKGROUND INFORMATION:

For more information about the Detroit-Wayne County Port Authority, visit their website
at http://www.portdetroit.com

Further information about the Cleveland Port Authority, including newsletters that

describe its various economic development projects, visit the authority's website at
http://www.portofcleveland.com
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The St. Paul, Minnesota port authority also invests in local economic development
projects. Their website is http://www.sppa.com

ARGUMENTS:

For:
Proponents of this legislation point-out that the ports of Cleveland (Ohio) and St. Paul
(Minnesota), among others, are experiencing an economic revitalization because the
legislatures of those states have enacted laws that alow the authorities to sell bonds
whose proceeds finance local projects. They argue that Michigan ports should have the
same opportunities to invest in economic development initiatives.

Against:

Critics of this legidation argue that funding for the new statewide port authority would
likely come from the Comprehensive Transportation Fund, as is now true of the funding
provided to the Detroit-Wayne County Port Authority. They argue that the state's general
fund, and not the CTF, should cover the start-up costs of the statewide authority.
Opponents also argue that the independent authority's powers would be far too broad,
allowing them to construct virtually any project in the state without governmental
oversight and control. Further, those projects would likely compete, unfairly, with
existing private sector businesses or public sector cultural centers. Finaly, opponents
point-out that maritime transportation and port security remain the central functions of
port authorities. They fear that entrepreneurs who promote economic devel opment would
not have the necessary expertise to direct daily maritime operations in the state's ports,
most especially in an era of heightened threats to domestic security.

POSITIONS:
The Michigan Economic Development Corporation supports the bill. (8-31-05)
The Michigan State AFL-CIO supports the bill. (8-31-05)

The Michigan Department of Transportation is neutral on the bill. (8-31-05)

Legidative Analysts. Chris. Couch
J. Hunault
Fiscal Anayst: William Hamilton

m This analysis was prepared by nonpartisan House staff for use by House members in their deliberations, and does
not constitute an official statement of legidlative intent.
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