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HOUSE BILL No. 6291

September 29, 2004, Introduced by Rep. Hunter and referred to the Committee on Commerce.

A Dbill to amend 2002 PA 660, entitled
"Consuner nortgage protection act,"”
by anmending the title and sections 1, 2, 4, 5, 8, 9, 10, 12, and
15 (MCL 445. 1631, 445.1632, 445.1634, 445.1635, 445. 1638,
445, 1639, 445.1640, 445.1642, and 445.1645); and to repeal acts
and parts of acts.
THE PECPLE OF THE STATE OF M CHI GAN ENACT:
TI TLE
An act to prohibit certain lending practices; to require
di scl osure of certain information for hone | oans and hi gh-cost
home | oans; to prescribe certain duties and obligations of the
| ender in a home | oan or high-cost hone |oan transaction; —te
Ly I it . .
offH+etals+— and to prescribe penalties and provide for renedies.

Sec. 1. This act shall be known and rmay be cited as the
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—consurer—rprtgage— "hone | oan protection act".
Sec. 2. (1) As used in this act:
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(a) "Affiliate" nmeans a conpany that controls, is controlled
by, or is under common control w th another conpany.

(b) "Annual percentage rate" neans an annual percentage rate
for a loan determ ned under 12 CFR part 226.

(c) "Bona fide discount points" means an anount paid by a
borrower that neets all of the follow ng:

(1) I't is knowingly paid by the borrower for the express

pur pose of reducing the interest rate applicable to a hone | oan.

(i) It actually reduces the interest rate applicable to the
hone | oan

(iii) 1t is paid in connection with a home |oan for which the
undi scounted interest rate does not exceed the conventiona

nortgage rate by 2 or nore percentage points for a honme | oan
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secured by a first lien or by 3-1/2 or nore percentage points for
a home | oan secured by a subordinated |ien

(d) "Borrower" neans any natural person obligated to repay a
| oan, including a coborrower, cosigner, or guarantor.

(e) "Conpany" neans a person other than a natural person

(f) "Conventional nortgage rate" neans the nost recently
publ i shed annual yield on conventional nortgages published by the
board of governors of the federal reserve systemin statistica
rel ease H 15, or any publication that may supersede it, as of the
applicable time set forth in 12 CFR 226.32(a) (1) (i).

(g) "Conventional prepaynent penalty" means a prepaynment
penalty or fee that is collected or charged in a hone | oan and
that is authorized by |aw other than this act, if the honme | oan
does not have an annual percentage rate that exceeds the
conventional nortgage rate by nore than 2 percentage points and
does not permt any prepaynent fees or penalties that exceed 2%
of the anount prepaid.

(h) "Creditor” neans a lender, as that termis defined in 24
CFR 3500.2, or a nortgage broker.

(i) "Excluded points and fees" means, in connection with a
hone [ oan, 1% of the total |oan anount attributable to bona fide
fees paid to a federal or state governnment agency that insures
paynent of sone portion of a hone |oan, plus an anmount that does
not exceed 2% of the | oan anmobunt attributable to either bona fide
di scount points or a conventional prepaynent penalty, but not
bot h.

(j) "High-cost hone | oan" nmeans a honme | oan in which the
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terms of the | oan neet or exceed 1 or nore thresholds.

(k) "Hone | oan" means an open-end credit plan or extension of
credit that neets all of the follow ng:

(i) I't does not exceed the maxi mum original principa
obligation as set forth in and fromtime to time adjusted under
section 305(a)(2) of the federal honme | oan nortgage act, 12 USC
1454(a) (2).

(i) It meets the requirenents for a federally related
nort gage | oan under 24 CFR 3500. 2.

(iii) 1t is not a reverse nortgage transaction or a |loan
primarily for business, agricultural, or commercial purposes.

() "Mortgage broker" neans that termas defined in 24 CFR
3500. 2.

(m Subject to subsection (2), "points and fees" neans all of
the foll ow ng:

(i) Al itens included in the definition of finance charge in
12 CFR 226.4(a) and 12 CFR 226.4(b), except interest or the tine
price differential.

(i) Al itens described in 12 CFR 226. 32(b) (1) (iii).

(iii) Al'l conpensation paid directly or indirectly to a
nort gage broker from any source, including a nortgage broker that
originates a loan in its own name in a table-funded transacti on.

(iv) The cost of all premuns directly or indirectly financed
by the creditor for any credit life, credit disability, credit
unenpl oynment, or credit property insurance, or any other life or
heal th i nsurance, or any paynents directly or indirectly financed

by the creditor for any debt cancellation or suspension agreenent
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or contract. However, insurance premuns paid on a nonthly basis
or debt cancellation or suspension fees cal cul ated and paid on a
nmont hl y basis are not considered financed by the creditor.

(v) The maxi mum prepaynent fees and penalties that may be
charged or collected under the terms of the | oan docunents.

(vi) Al'l prepaynent fees or penalties that are incurred by
the borrower if the | oan refinances a previous |oan originated or
currently held by the sane creditor or an affiliate of the
creditor.

(vii) For an open-end | oan, points and fees are cal cul ated by
adding the total points and fees known at or before closing,

i ncl udi ng the maxi mum prepaynent penalties that may be charged or
col l ected under the ternms of the | oan docunents, plus the m nimum
addi tional fees the borrower nust pay to draw down an anount

equal to the total credit line.

(n) "Rate threshol d' means an annual percentage rate
cal cul ated under 12 CFR 226.32(a)(1)(i), whether the hone loan is
a "residential nortgage transaction” or an extension of "open-end
credit" as those terns are defined in 12 CFR 226. 2.

(o) "Servicer" neans that termas defined in 24 CFR 3500. 2.

(p) "Servicing" nmeans that termas defined in 12 CFR 3500. 2.
The term al so includes any other activities or responsibilities
undertaken in connection with a home | oan by a person who acts as
a servicer with respect to that hone | oan, including, but not
limted to, collection and default managenent functi ons.

(q) "Threshold" nmeans a rate threshold or a total points and

f ees t hreshol d.
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(r) "Total |oan anmpbunt” means the principal of the | oan m nus
t hose points and fees that are included in the principal anmount
of the loan. For an open-end |oan, the total |oan anount is
cal cul ated using the total line of credit allowed under the hone
| oan at cl osing.

(s) "Total points and fees threshold" neans 1 of the
foll owi ng, as applicabl e:

(i) For a home loan in which the total |oan amount is
$20, 000. 00 or nore, the total points and fees payable in

connection with the home | oan exceed 4% of the total | oan

anmount .
(ii)) For a hone loan in which the total |oan ambunt is |ess
t han $20, 000. 00, the total points and fees payable in connection

with the honme | oan exceed $800.00 or 7% of the total |oan anount,
whi chever is |ess.

(t) "Truth in lending act" neans the federal truth in | ending
act, 15 USC 1601 to 1667f.

(2) Points and fees do not include any of the foll ow ng:

(a) Taxes, filing fees, recording fees, or other charges or
fees paid to or required by a public official for determ ning the
exi stence of or for perfecting, releasing, or satisfying a
security interest.

(b) Bona fide and reasonable fees paid to a person other than

a creditor or an affiliate of the creditor for any of the

fol | ow ng:
(1) Tax paynent services.
(ii)) Flood certification.
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(iii) Pest infestation or flood determ nation.

(iv) Apprai sal .

(v) Inspections perfornmed before the closing.

(vi) Credit reports.

(vii) Surveys.

(viii) Attorney fees, if the borrower has the right to sel ect
the attorney froman approved |ist or otherw se.

(ix) Notary fees.

(x) Escrow charges in addition to any paid under subdivision
(a).

(xi) Title insurance prem uns.

(xii) Fire and hazard i nsurance and flood insurance prem umns,

if the conditions in 12 CFR 226.4(d)(2) are net.

Sec. 4. (1) A person offering to nmeke or meking a nbirtgage
leoan—shall—not—do—either—of the followng:-
I : : I
. : ] | ded I .
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(1) Acreditor making a honme |oan shall not directly or

indirectly finance any credit life, credit disability, credit
unenpl oynment, or credit property insurance, any other |life or
heal th insurance, or any paynents directly or indirectly for any
debt cancell ation or suspension agreenment or contract. However,
i nsurance prem uns or debt cancellation or suspension fees
cal cul ated and paid on a nonthly basis are not considered
financed by the creditor.

(2) Acreditor shall not engage in flipping a hone [oan. As
used in this subsection, "flipping" neans nmaking a honme |loan to a
borrower that refinances an exi sting home | oan when the new | oan
does not have reasonabl e, tangi ble net benefit to the borrower
considering all of the circunstances, including, but not limted
to, the terns of both the new and refinanced | oans, the cost of

the new | oan, and the borrower's circunstances.

(3) Acreditor shall not reconmend or encourage default on an
exi sting loan or other debt prior to and in connection with the
closing or planned closing of a honme |oan that refinances all or
any portion of that existing |loan or debt.

(4) A creditor or servicer shall not do any of the
fol |l ow ng:

(a) Charge a borrower a |late paynent fee unless the | oan
docunents specifically authorize the fee, the fee is not inposed
unl ess the paynent is past due for 10 days or nore, and the fee
does not exceed 5% of the amount of the | ate paynent.
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(b) Charge nore than 1 |ate paynent fee with respect to any
single | ate payment.

(c) Charge a | ate paynent fee for a default on a | oan paynent
if the default is the result of the creditor or servicer
deducting a |late paynent fee froma previous paynent made on the
home | oan. However, a creditor or servicer may apply any paynent
made to any unpai d bal ances of paynments due in the order of
maturity, even if the result is a |late paynent charge accrui ng on
1 or nore subsequent unpai d bal ances.

(5) A home | oan may not contain a provision that permts the
creditor, inits sole discretion, to accelerate the
i ndebt edness. Thi s subsection does not prohibit acceleration of
the loan in good faith due to the borrower's failure to abi de by
the material terns of the |oan

(6) A lender shall not charge a fee for informng or
transmtting to any person the balance due to pay off a hone | oan
or to provide a rel ease upon prepaynment. A |ender shall provide
a payoff balance within a reasonable time or within 7 business

days after the request, whichever is earlier.

Sec. 5. -Awmpertgagetoeanwth atermoflessthan 5 years

In addition to the requirements of this act, a high-cost hone
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| oan is subject to the following additional |limtations and
prohi bited practices:

(a) Acreditor or originator shall not directly or indirectly
finance any points or fees in connection with a high-cost hone
| oan.

(b) Acreditor or originator shall not include in the | oan
docunents for a high-cost home |oan or charge a borrower in a
hi gh-cost home | oan any prepaynent fees or penalties.

(c) A high-cost honme |oan shall not contain a schedul ed
paynent that is nore than twice as |arge as the average of
earlier schedul ed paynments. This subdivision does not apply when
t he paynment schedule is adjusted to the seasonal or irregular
i ncome of the borrower.

(d) A high-cost home |oan shall not include paynment ternmns
under which the outstanding principal balance or accrued interest
will increase at any tine over the course of the | oan because the
regul arly schedul ed periodic paynments do not cover the ful
amount of interest due.

(e) A high-cost home |oan shall not contain a provision that
increases the interest rate after default. This subdivision does
not apply to interest rate changes in a variable rate | oan
ot herwi se consistent with the provisions of the |oan docunents,
if the change in the interest rate is not triggered by the event
of default or the acceleration of the indebtedness.

(f) A high-cost home | oan shall not include terns under which
nore than 2 periodic paynents required under the | oan are

consol i dated and paid in advance fromthe | oan proceeds provided
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to the borrower.

(g) Acreditor shall not nake a high-cost honme | oan without
first receiving certification froma counselor from an
i ndependent nonprofit organi zati on approved by the United States
department of housing and urban devel opnment, a state housing
fi nanci ng agency, or the regulatory agency that has jurisdiction
over the creditor, that the borrower has received counseling on
the advisability of the |oan transaction.

(h) A creditor shall not extend a high-cost hone |loan to a
borrower residing in a hone unless a reasonable creditor would
believe at the tinme the loan is closed that the borrower wll be
able to make the schedul ed paynents associated with the | oan
based upon a consideration of his or her current and expected
i ncome, current obligations, enploynent status, and other
financial resources other than the borrower's equity in the
coll ateral that secures repaynent of the loan. There is a
rebuttabl e presunption that a borrower residing in a honme is able
to make the schedul ed paynents associated with a hi gh-cost hone
loan if at the time the loan is consummated the borrower's total
nmont hly debts, including amounts under the | oan, do not exceed
50% of the borrower's nonthly gross incone as verified by tax
returns, payroll receipts, and other independent incone
verification.

(i) Acreditor shall not pay a contractor under a
home-i nprovenent contract fromthe proceeds of a high-cost hone
| oan, unless both of the followi ng are net:

(1) The creditor is presented with a signed and dated
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conpletion certificate showi ng that the hone i nprovenents have
been conpl et ed.

(ii)) The instrunent is payable to the borrower or jointly to
t he borrower and the contractor or, at the election of the
borrower, through a third-party escrow agent in accordance with
terns established in a witten agreenent signed by the borrower,
the creditor, and the contractor before the disbursenent.

(j) Acreditor shall not charge a borrower a fee or other
anount to nodify, renew, extend, or amend a hi gh-cost hone | oan
or to defer any paynent due under the ternms of a high-cost hone
| oan.

(k) A high-cost home | oan docunent that creates a debt or an
interest in property to secure a debt shall include the follow ng
notice on the face of the docunent, printed promnently in at
least - poi nt bol df aced type:

"Notice: This is a high-cost hone | oan subject to special
rul es under state |aw. A purchaser or assignee of this
hi gh-cost hone | oan may be liable for all clains and

def enses of the borrower with respect to the honme | oan.".

Sec. 8.  The conm ssioner nay conduct exam nations and

reguted—by—this—aet—
(1) If a creditor or servicer asserts that grounds for
accel eration exist and requires the paynent in full of all suns

secured by the security instrunent, the borrower, or anyone
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aut horized to act on the borrower's behalf, has the right at any
time up to the tinme title is transferred by neans of foreclosure
by judicial proceeding and sale or otherwise to cure the default,
and reinstate the honme | oan by tendering the anount or
performance specified in this section. A cure of default under
this section reinstates the borrower to the sanme position as if
t he default had not occurred and nullifies any accel eration of
any obligation under the security instrunent or note arising from
the default as of the date of the cure.

(2) Before a foreclosure or other legal action is filed to
forecl ose on a | oan subject to this act, the person who intends
to file the action shall deliver a notice of the right to cure

the default to the borrower informng the borrower of all of the

fol | ow ng:
(a) The nature of default clainmed on the home | oan, and of
the borrower's right to cure the default by paying the sum of

noney required to cure the default. A creditor or servicer shal
accept any partial paynent nmade or tendered in response to the
notice. |If the ampbunt necessary to cure the default w |l change
during the 30-day period after the effective date of the notice,
due to the application of a daily interest rate or the addition
of any late fees allowed under this act, the notice shall give
sufficient information to enable the borrower to cal cul ate the
anount at any point during the 30-day period.

(b) The date by which the borrower nust cure the default to
avoid acceleration and initiation of foreclosure, or other action

to seize the home, that is 30 days or nore after the date the
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notice is effective, and the nane, address, and tel ephone nunber
of a person to whomthe borrower may nmake paynent or tender.

(c) That if the borrower does not cure the default by the
date specified, the creditor may take steps to term nate the
borrower's ownership in the property by requiring paynent in ful
of the hone | oan and commenci ng a forecl osure proceedi ng or other
action to seize the hone.

(d) The name and address of the creditor or servicer and the
t el ephone nunber of a representative of the creditor or servicer
whom t he borrower nmay contact if the borrower disagrees with the
assertion that a default has occurred or the correctness of the
creditor's calculation of the amount required to cure the
defaul t.

(3) To cure a default described in this section, a borrower
is not required to pay any charge, fee, or penalty attributable
to the exercise of the right to cure a default under this
section, other than the fees specifically allowed by this
section. The borrower is not |liable for any attorney fees
relating to the borrower's default that are incurred by the
creditor or servicer before the 30-day period in subsection
(2)(b). After the creditor or servicer files a foreclosure
action or takes other action to seize or transfer ownership of
the hone, the borrower is only liable for attorney fees that are
reasonabl e and actually incurred by the creditor or servicer
based on a reasonable hourly rate and a reasonabl e nunber of
hours.

(4) If a default is cured after the initiation of any action
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to foreclose, the creditor shall take the steps necessary to

term nate the forecl osure proceeding or other action.

Sec. 9. —‘Hthe commssioner—determnesthat—a perseni+s

(1) A person who purchases or is otherw se assigned a

hi gh-cost honme |l oan is subject to any clains and defenses with
respect to the loan that the borrower coul d assert against a
creditor or nortgage broker of the |oan, unless the purchaser or
assi gnee denonstrates by a preponderance of the evidence that al
of the following are net:

(a) The purchaser or assignee has in place at the tinme of the
purchase or assignnment of the loan a policy that expressly
prohibits its purchase or acceptance of assignnent of any
hi gh- cost hone | oans.

(b) The purchaser or assignee requires by contract that a
sell er or assignor of hone |oans to the purchaser or assignee
represents and warrants to the purchaser or assignee that either

the seller or assignor will not sell or assign any high-cost hone
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| oans to the purchaser or assignee, or that the seller or
assignor is a beneficiary of a representation and warranty from a
previ ous seller or assignor to that effect.

(c) The purchaser or assignee exercises reasonabl e due
diligence at the time of purchase or assignnment of any hone
| oans, or within a reasonable period of tine after the purchase
or assignnent of any home | oans, intended by the purchaser or
assignee to prevent the purchaser or assignee from purchasing or
t aki ng assi gnment of any hi gh-cost honme loans. As used in this
subdi vi sion, "reasonabl e due diligence" includes sanpling and
does not include | oan-by-Ioan review

(2) Limted to anmounts required to reduce or extinguish the
borrower's liability under the high-cost honme | oan plus anmounts
required to recover costs, including reasonable attorney fees, a
borrower acting only in an individual capacity nmay assert clains
that the borrower could assert against a creditor of the
hi gh-cost home | oan agai nst any subsequent hol der or assi gnee of
t he hi gh-cost hone | oan under either or both of the follow ng, as
appl i cabl e:

(a) Wthin 5 years of the closing of a high-cost home | oan,
violation of this act in connection with the | oan as an origi nal
action.

(b) At any tine during the termof a high-cost hone | oan
after an action to collect on the hone |oan or foreclose on the
collateral securing the honme | oan has been initiated or the debt
arising fromthe hone | oan has been accel erated or the hone | oan

has becone 60 days in default, any defense, claim or
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counterclaimor action to enjoin foreclosure or preserve or
obtai n possession of the home that secures the |oan

(3) The provisions of this section shall be effective
notwi t hst andi ng any ot her provision of |aw, provided that nothing
in this section shall be construed to |limt the substantive
rights, remedi es, or procedural rights available to a borrower
agai nst any creditor, assignee, or hol der under any other |aw.
The rights conferred on borrowers by subsections (1) and (2) are

i ndependent of each other and do not limt each other.

Sec. 10.  The attorney general or the prosecuting attorney

(1) Aviolation of this act is an unfair and deceptive trade

practice and a violation of section 3 of the M chigan consuner
protection act, 2002 PA 613, MCL 445.903. However, a borrower
may not recover damages under both that act and subsection (2).
(2) If a person is found in a civil action to have viol ated
this act, the court may award the borrower all of the follow ng:
(a) Actual damages, including consequential and incidental

damages. A borrower is not required to denonstrate reliance in
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order to receive actual damages.

(b) Statutory damages equal to 1 of the foll ow ng:

(1) I'f the violation is conmtted by a nortgage broker or
originator, 2 times the finance charge paid by the borrower under
the loan and forfeiture of the remaining interest under the
| oan.

(i) If the violation is conmtted by a nortgage servicer,
$5, 000. 00 per viol ation.

(c) If the violation was malicious or reckless, punitive
damages.

(d) Costs and reasonable attorney fees.

(3) Acourt may grant a borrower injunctive, declaratory, and
any other equitable relief the court finds appropriate in an
action to enforce conpliance with this act.

(4) The right of rescission granted under the truth in
| endi ng act, 15 USC 1601 to 1667f, for a violation of that |aw
and all other renedies provided under this act are available to a
borrower by way of recoupnent against a party foreclosing on the
home | oan or collecting on the loan, at any tine during the term
of the loan. A recoupnent claimasserted by a borrower under
this subsection is [imted to an anount that reduces or
extingui shes the borrower's liability under the hone |oan, plus
costs and reasonable attorney fees. This subsection does not
[imt any recoupnent right available to a borrower under any
ot her | aw.

(5) A person, including a nenber, officer, or director of a

creditor, who knowingly violates this act or an order or rule
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made or pronul gated under this act is guilty of a m sdenmeanor
puni shabl e by 1 of the foll ow ng:

(a) For a first violation, inprisonment for not nore than 180
days, a fine of not nore than $5,000.00, or community service of
not nore than 500 hours, or a conbination of these penalties.

(b) For a second or subsequent violation, inprisonnent for
not nore than 1 year, a fine of not nore than $10, 000. 00, or
comunity service of not nore than 1,000 hours, or a conbination
of these penalties.

(6) Acreditor in a honme | oan who, when acting in good faith,
fails to conply with the provisions of this act, is not in
violation of this section if the creditor establishes either of
t he foll ow ng:

(a) Wthin 30 days of the |oan closing, and before receiving
any notice of the conpliance failure, the creditor nade
appropriate restitution to the borrower and appropriate
adj ustnents to the | oan.

(b) Wthin 60 days of the |oan closing and before receiving
any notice of the conpliance failure, and the conpliance failure
was not intentional and resulted froma bona fide error
notwi t hst andi ng t he mai nt enance of procedures reasonably adapted
to avoid those errors, the borrower is notified of the conpliance
failure, appropriate restitution is made to the borrower, and
appropriate adjustnents are made to the loan. As used in this
subsection, a "bona fide error"” includes, but is not Iimted to,
a conputer mal function or a clerical, calculation, computer

programm ng, or printing error. An error of legal judgnment with
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respect to a person's obligations under this section is not a

bona fide error.

(7) The remedies provided in this section are cunul ative and

are not the exclusive renedies available to a borrower. A
borrower is not required to exhaust any adm nistrative renedi es
provi ded under this act or any other applicable | aw before
proceedi ng under this section.

(8) A provision in an agreenent for a high-cost hone |oan

that allows a person to require a borrower, individually or on

behal f of simlarly situated borrowers, to assert any |legal claim

or defense in a forumlocated outside of this state or limts in

any way a claimor defense the borrower nmay have is void and
unenf or ceabl e.

(9) A person shall not attenpt in bad faith to avoid the
application of this act by dividing any hone | oan transaction
into separate parts, structure a hone |oan transaction as an
open-end | oan for the purpose of evading this act if the |oan
woul d have been a high-cost home loan if the | oan had been
structured as a closed-end | oan, or engage in any other

subterfuge with the intent of evading this act.

Sec. 12, This act does not Limt the auvthority of the

business—inthisstate— The rights conferred by this act are
i ndependent of and in addition to any other rights under other

| aws.
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state— This act applies to any transaction involving real

property located in this state.

Enacting section 1. Sections 3, 6, 7, 11, 13, and 14 of the
consuner nortgage protection act, 2002 PA 660, MCL 445. 1633,
445, 1636, 445.1637, 445.1641, 445.1643, and 445. 1644, are

r epeal ed.
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