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o

HOUSE BILL No. 5794

April 21, 2004, Introduced by Reps. Richardville and Hunter and referred to the Committee
on Senior Health, Security and Retirement.

A Dbill to amend 1978 PA 368, entitled
"Public health code,"
by amendi ng section 20155 (MCL 333. 20155), as amended by 2001 PA
218, and by addi ng section 21753.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 20155. (1) Except as otherw se provided in this
section, the departnent —ef—econsurer—andindustry—services— shal
make annual and other visits to each health facility or agency
licensed under this article for the purposes of survey,
eval uation, and consultation. A visit made pursuant to a
conpl aint shall be unannounced. Except for a county nedical care
facility, a hone for the aged, a nursing hone, or a hospice
resi dence, the departnent shall deternm ne whether the visits that
are not made pursuant to a conplaint are announced or

unannounced. Begi nning June 20, 2001, the departnent shal
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assure that each newy hired nursing home surveyor, as part of
his or her basic training, is assigned full-tine to a |icensed
nursing home for at |least 10 days within a 14-day period to
observe actual operations outside of the survey process before
t he trai nee begi ns oversight responsibilities. A nenber of a
survey team shall not be enployed by a licensed nursing honme or a
nur si ng home managenent conpany doi ng business in this state at
the tinme of conducting a survey under this section. The
departnent shall not assign an individual to be a nenber of a
survey team for purposes of a survey, evaluation, or consultation
visit at a nursing honme in which he or she was an enpl oyee wthin
the preceding 5 years.

(2) The departnment —ef—consurer—andindustry—services— shal
make at | east a biennial visit to each |licensed clinica
| aboratory, each nursing hone, and each hospi ce residence for the
pur poses of survey, evaluation, and consultation. The department
—of —consurer—and—industry—services— shall sem annual |y provide
for joint training with nursing hone surveyors and providers on
at least 1 of the 10 nost frequently issued federal citations in
this state during the past cal endar year. The departnent —ef
consurer—and—indust+y—services— shall devel op a protocol for the
review of citation patterns conpared to regi onal outcones and
st andards and conpl ai nts regardi ng the nursing hone survey
process. The revieww |l result in a report provided to the
| egi sl ature. Except as otherw se provided in this subsection,
beginning with his or her first full relicensure period after

June 20, 2000, each nenber of a departnent —ef—ecoensurer—and
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3
Frdustry—serviees— nursing hone survey teamwho is a health
prof essional |icensee under article 15 shall earn not |ess than
50% of his or her required continuing education credits, if any,
in geriatric care. |f a nenber of a nursing home survey teamis
a pharmaci st |icensed under article 15, he or she shall earn not
| ess than 30% of his or her required continuing education credits
in geriatric care.

(3) The department —ef—consurer—andindustry—services— shal
make a biennial visit to each hospital for survey and eval uation
for the purpose of licensure. Subject to subsection (6), the
departnment may waive the biennial visit required by this
subsection if a hospital, as part of a tinely application for
license renewal, requests a waiver and submits both of the
followwng and if all of the requirenments of subsection (5) are
nmet :

(a) Evidence that it is currently fully accredited by a body
with expertise in hospital accreditati on whose hospita
accreditations are accepted by the United States departnent of
heal th and human services for purposes of section 1865 of part C
of title XMI11 of the social security act, 42 U-S-&— USC
1395bb.

(b) A copy of the nobst recent accreditation report for the
hospital issued by a body described in subdivision (a) — and
the hospital's responses to the accreditation report.

(4) Except as provided in subsection (8), accreditation
i nformati on provided to the departnment —eofconsurer—andindustry
serviees— under subsection (3) is confidential, is not a public
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record, and is not subject to court subpoena. The depart nment
shall use the accreditation information only as provided in this
section and shall return the accreditation information to the
hospital within a reasonable time after a decision on the waiver
request is made.

(5) The departnment —ef—econsurer—andindustry—services— shal
grant a wai ver under subsection (3) if the accreditation report
subm tted under subsection (3)(b) is less than 2 years old and
there is no indication of substantial nonconpliance with
i censure standards or of deficiencies that represent a threat to
public safety or patient care in the report, in conplaints
i nvolving the hospital, or in any other information available to
the departnent. |If the accreditation report is 2 or nore years
old, the departnent may do 1 of the follow ng:

(a) Gant an extension of the hospital's current |icense
until the next accreditation survey is conpleted by the body
descri bed in subsection (3)(a).

(b) Grant a waiver under subsection (3) based on the
accreditation report that is 2 or nore years old, on condition
that the hospital pronptly submt the next accreditation report
to the departnent.

(c) Deny the waiver request and conduct the visits required
under subsection (3).

(6) This section does not prohibit the departnment fromciting
a violation of this part during a survey, conducting
i nvestigations or inspections pursuant to section 20156, or

conducting surveys of health facilities or agencies for the
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pur pose of conplaint investigations or federal certification.
This section does not prohibit the state fire marshal from
conducti ng annual surveys of hospitals, nursing hones, and county
medi cal care facilities.

(7) At the request of a health facility or agency, the
depart nent —ef—econsurer—andindustry—servieces— nmay conduct a
consul tati on engineering survey of a health facility and provide
pr of essi onal advi ce and consultation regarding health facility
construction and design. A health facility or agency may request
a voluntary consultation survey under this subsection at any tine
between |icensure surveys. The fees for a consultation
engi neering survey are the sane as the fees established for
wai vers under section 20161(10).

(8) If the departnent —ef—ecoensunrer—andindustry -services
determ nes that substantial nonconpliance with |icensure
standards exists or that deficiencies that represent a threat to
public safety or patient care exi st based on a review of an
accreditation report submtted pursuant to subsection (3)(b), the
departnment shall prepare a witten summary of the substantia
nonconpl i ance or deficiencies and the hospital's response to the
departnent's determ nation. The departnment's witten sunmmary and
the hospital's response are public docunents.

(9) The departnment —ef—consurer—andindustry-services— or a
| ocal health departnent shall conduct investigations or
i nspections, other than inspections of financial records, of a
county nedical care facility, hone for the aged, nursing home, or

hospi ce residence without prior notice to the health facility or
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agency. An enployee of a state agency charged with investigating
or inspecting the health facility or agency or an enpl oyee of a
| ocal health departnent who directly or indirectly gives prior
notice regarding an investigation or an inspection, other than an
i nspection of the financial records, to the health facility or
agency or to an enployee of the health facility or agency, is
guilty of a m sdeneanor. Consultation visits that are not for
t he purpose of annual or followup inspection or survey may be
announced.

(10) The departnent —ef—econsurer—and—industry -servieces— shall
mai ntain a record indicating whether a visit and inspection is
announced or unannounced. Information gathered at each visit and
i nspecti on, whether announced or unannounced, shall be taken into
account in |licensure decisions.

(11) The departnent —ef—ecensurer—andindustry—servieces— shall
require periodic reports and a health facility or agency shal
gi ve the departnment access to books, records, and other docunents
mai ntai ned by a health facility or agency to the extent necessary
to carry out the purpose of this article and the rul es
promul gated under this article. The departnent shall respect the
confidentiality of a patient's clinical record and shall not
di vul ge or disclose the contents of the records in a manner that
identifies an individual except under court order. The
departnent may copy health facility or agency records as required
to document findings.

(12) The departnent —ef—econsuner—and—industry -servieces— nay

del egate survey, evaluation, or consultation functions to another

04810' 03 * KAO



© 00 N o o0~ wWw N P

N N N N N N NN P P R R R R R R P
~N~ o oo M WON P O © 0N OO0~ WDN P O

7

state agency or to a local health departnent qualified to perform
t hose functions. However, the departnment shall not del egate
survey, evaluation, or consultation functions to a |l ocal health
departnment that owns or operates a hospi ce or hospice residence
licensed under this article. The delegation shall be by cost
rei mbursenent contract between the departnent and the state
agency or local health departnment. Survey, evaluation, or
consul tation functions shall not be del egated to nongover nnent al
agenci es, except as provided in this section. The departnent may
accept voluntary inspections performed by an accrediting body
Wi th expertise in clinical |aboratory accreditation under part
205 if the accrediting body utilizes forns acceptable to the
departnent, applies the sanme |licensing standards as applied to
other clinical |aboratories and provides the sanme informtion and
data usually filed by the departnent's own enpl oyees when engaged
in simlar inspections or surveys. The voluntary inspection
described in this subsection shall be agreed upon by both the
I icensee and the departnent.

(13) If, upon investigation, the departnment —ef—consurer—and
Frdustry-—servieces— or a state agency determ nes that an
i ndi vidual licensed to practice a profession in this state has
violated the applicable Iicensure statute or the rules
pronmul gated under that statute, the departnent, state agency, or
| ocal health departnent shall forward the evidence it has to the
appropriate |licensing agency.

(14) The departnent —ef—econsurer—and—industry -servieces— shall

report to the appropriations subcommttees, the senate and house
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of representatives standing conmttees having jurisdiction over
i ssues involving senior citizens, and the fiscal agencies on
March 1 of each year on the initial and follow up surveys
conducted on all nursing hones in this state. The report shal
include all of the follow ng information:

(a) The number of surveys conduct ed.

(b) The nunber requiring foll ow up surveys.

(c) The nunber referred to the M chigan public health
institute for renedi ation.

(d) The nunber of citations per nursing hone.

(e) The nunber of night and weekend conplaints filed.

(f) The nunber of night and weekend responses to conplaints
conducted by the departnent.

(g) The average length of tinme for the departnent to respond
to a conplaint filed agai nst a nursing hone.

(h) The nunmber and percentage of citations appeal ed.

(i) The nunber and percentage of citations overturned or
nodi fi ed, or both.

(15) The departnent —ef—econsurer—and—industry-servieces— shall
report annually to the standing comm ttees on appropriations and
the standing commttees having jurisdiction over issues involving
senior citizens in the senate and the house of representatives on
t he percentage of nursing hone citations that are appeal ed and
t he percentage of nursing hone citations that are appeal ed and
amended through the informal deficiency dispute resolution
process.

(16) Subject to subsection (17), a clarification work group
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conpri sed of the departnment —ef—coensurer—andindustry-services
in consultation with a nursing hone resident or a nenber of a
nursing home resident's famly, nursing hone provider groups, the
Ameri can nedi cal directors association, the departnment of
community health, the state |ong-term care onbudsman, and the
federal centers for nedicare and nedicaid services shall clarify
the following ternms as those terns are used in title XvVill and
title XIX and applied by the departnment to provide nore
consi stent regulation of nursing homes in M chigan:

(a) I mredi ate jeopardy.

(b) Harm

(c) Potential harm

(d) Avoi dabl e.

(e) Unavoi dabl e.

(17) Al of the following clarifications devel oped under
subsection (16) apply for purposes of subsection (16):

(a) Specifically, the term"inmedi ate jeopardy" neans "a
situation in which immedi ate corrective action is necessary
because the nursing hone's nonconpliance with 1 or nore
requi renents of participation has caused or is likely to cause
serious injury, harm inpairnment, or death to a resident
receiving care in a nursing hone".

(b) The likelihood of inmediate jeopardy is reasonably higher
if there is evidence of a flagrant failure by the nursing hone to
conply with a clinical process guideline adopted under subsection
(18) than if the nursing honme has substantially and continuously

conplied with those guidelines. |If federal regul ations and
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guidelines are not clear — and if the clinical process
gui del i nes have been recogni zed, a process failure giving rise to
an i medi ate j eopardy may invol ve an egregi ous w despread or
repeat ed process failure and the absence of reasonable efforts to
detect and prevent the process failure.

(c) I'n determ ning whether or not there is imedi ate
j eopardy, the survey agency should consider at |east all of the
fol |l ow ng:

(1) Whet her the nursing hone coul d reasonably have been
expected to know about the deficient practice and to stop it, but
did not stop the deficient practice.

(1i)) Whet her the nursing hone coul d reasonably have been
expected to identify the deficient practice and to correct it,
but did not correct the deficient practice.

(1it) Whet her the nursing hone coul d reasonably have been
expected to anticipate that serious injury, serious harm
i mpairnment, or death mght result fromcontinuing the deficient
practice, but did not so anticipate.

(iv) \Whet her the nursing home coul d reasonably have been
expected to know that a wi dely accepted high-risk practice is or
coul d be problematic, but did not know.

(v) Whet her the nursing home coul d reasonably have been
expected to detect the process problemin a nore tinmely fashion,
but did not so detect.

(d) The existence of 1 or nore of the factors described in
subdi vision (c), and especially the existence of 3 or nore of

those factors sinultaneously, nmay | ead to a conclusion that the
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situation is one in which the nursing hone's practice nakes

adverse events likely to occur if imediate intervention is not

undertaken —— and therefore constitutes i mredi ate jeopardy. |If

none of the factors described in subdivision (c) is present, the

situation may involve harmor potential harmthat is not

i mredi at e j eopar dy.

(e) Specifically,

"actual harnf means "a negative outcone to

a resident that has conprom sed the resident's ability to

mai ntain or

physi cal, nental,

reach, or both, his or her highest practicable

and psychosocial well-being as defined by an

accurate and conprehensive resident assessnent, plan of care, and

provi si on of

servi ces"

Har m does not include a deficient

practice that only may cause or has caused |imted consequences

to the resident.

(f) For

negati ve out

pur poses of subdivision (e), in determ ning whether a

cone i s of

limted consequence, if the "state

operations manual" or "the guidance to surveyors" published by

t he federal

centers for

nmedi care and nedi cai d services does not

provi de specific guidance, the departnent may consi der whet her

nost people in simlar circunstances would feel that the damage

was of such short duration or inpact as to be inconsequential or

trivial. In such a case, the consequence of a negative outcone

may be considered nore limted if it occurs in the context of

overal | proc

edural consistency with an accepted clinical process

gui del i ne adopted pursuant to subsection (18), as conpared to a

subst anti al

(g) For
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descri bed in subdivision (f) do not provide specific guidance,
t he departnent may consider the degree of a nursing hone's
adherence to a clinical process guideline adopted pursuant to
subsection (18) in considering whether the degree of conprom se
and future risk to the resident constitutes actual harm The
ri sk of significant conprom se to the resident nmay be consi dered
greater in the context of substantial deviation fromthe
guidelines than in the case of overall adherence.

(h) To inprove consistency and to avoid di sputes over
"avoi dabl e" and "unavoi dabl e" negati ve out cones, nursing hones
and survey agenci es nmust have a common under st andi ng of accepted
process gui delines and of the circunstances under which it can
reasonably be said that certain actions or inactions will lead to
avoi dabl e negative outcones. |If the "state operations manual " or
"t he guidance to surveyors" published by the federal centers for
nmedi care and nedi caid services is not specific, a nursing hone's
overal | docunentation of adherence to a clinical process
guideline with a process indicator adopted pursuant to
subsection (18) is relevant information in considering whether a
negative outconme was "avoi dabl e" or "unavoi dable" and may be
considered in the application of that term

(18) Subject to subsection (19), the departnent, in
consultation with the clarification work group appoi nted under
subsection (16), shall devel op and adopt clinical process
gui del ines that shall be used in applying the terns set forth in
subsection (16). The departnent shall establish and adopt

clinical process guidelines and conpliance protocols w th outcone
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nmeasures for all of the followi ng areas and for other topics
where the departnent determnes that clarification will benefit
provi ders and consuners of |ong-term care:

(a) Bed rails.

(b) Adverse drug effects.

(c) Falls.

(d) Pressure sores.

(e) Nutrition and hydration including, but not limted to,
heat -rel ated stress.

(f) Pain managenent.

(g) Depression and depressi on pharmacot her apy.

(h) Heart failure.

(i) Urinary incontinence.

(j) Dementi a.

(k) Csteoporosis.

() Altered nmental states.

(m Physical and chemi cal restraints.

(19) The departnent shall create a clinical advisory
committee to review and make recommendati ons regardi ng the
clinical process guidelines with outcome measures adopted under
subsection (18). The departnent shall appoint physicians,
regi stered professional nurses, and |licensed practical nurses to
the clinical advisory conmttee, along with professionals who
have expertise in long-termcare services, sone of whom may be
enpl oyed by long-termcare facilities. The clarification work
group created under subsection (16) shall review the clinica

process gui delines and outcone neasures after the clinical
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advisory commttee and shall nmake the final recomendations to
t he departnent before the clinical process guidelines are
adopt ed.

(20) The departnent shall create a process by which the
director of the division of nursing home nmonitoring or his or her
desi gnee or the director of the division of operations or his or
her desi gnee reviews and authorizes the issuance of a citation
for imedi ate jeopardy or substandard quality of care before the
statement of deficiencies is made final. The review shall be to
assure that the applicable concepts, clinical process guidelines,
and other tools contained in subsections (17) to (19) are being
used consistently, accurately, and effectively. As used in this
subsection, "imedi ate jeopardy"” and "substandard quality of
care" mean those terns as defined by the federal centers for
nmedi care and medi cai d servi ces.

(21) The departnent may give grants, awards, or other
recognition to nursing hones to encourage the rapid
i npl ementation of the clinical process guidelines adopted under
subsection (18).

(22) The departnent shall assess the effectiveness of the
anendatory act that added this subsection. The departnent shal
file an annual report on the inplenentation of the clinica
process guidelines and the inpact of the guidelines on resident
care with the standing commttee in the legislature with

jurisdiction over matters pertaining to nursing homes. The first

report shall be filed on July 1, —efthe vyearfollowingthe year
. hich t I I lded_thi I . I
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effeet— 2002.

(23) The departnent —ef—econsurer—and—industry -servieces— shall
instruct and train the surveyors in the use of the clarifications
descri bed in subsection (17) and the clinical process guidelines
adopt ed under subsection (18) in citing deficiencies.

(24) The departnent shall transmt a witten copy of the
results of each visit and survey conducted under this section to
the nursing hone visited within 30 days after the visit is
conducted. A nursing home shall post the nursing home's survey
report in a conspicuous place within the nursing home for public
revi ew and shall provide each nursing hone resident or the
resident's famly with a copy of the results. The departnent
shal |l also post the results in a searchable format on the
department's website.

(25) Nothing in this anendatory act shall be construed to
[imt the requirenents of related state and federal |aw.

(26) As used in this section:

(a) "Title XMIII" nmeans title XVIIl of the social security

1395w 28,—1395x—+t06—1395yy—and—1395bbbto6—1395ggg— 42 USC 1395 to
1395g4gg.

(b) "Title XIX" nmeans title XIX of the social security act,

1396+ 6,—and—1396+—8t61396v— 42 USC 1396 to 1396v.

Sec. 21753. Before issuing or renewming a |icense, the
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departnment shall review the nost recent inspection, survey, and
eval uation of that facility and any witten determ nati on nade
concerning a conplaint filed under section 21799a within the past
2 years.
Enacting section 1. This anendatory act does not take
effect unless Senate Bill No. or House Bill No. 5795

(request no. 04811'03 *) of the 92nd Legislature is enacted into

| aw.
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