HOUSE BILL No. 5310

October 23, 2001, Introduced by Rep. Birkholz and referred to the Committee on Insurance and

Financial Services.
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HOUSE BILL No. 5310

A bill to anmend 1969 PA 317, entitled
"Worker's disability conpensation act of 1969,"
by anmendi ng section 354 (MCL 418.354), as anmended by 1987 PA 28.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 354. (1) This section is applicable when either weekly
or lunmp sum paynents are nmade to an enpl oyee as a result of
liability pursuant to section 351, 361, or 835 with respect to
the same time period for which ol d-age insurance benefit paynents
under the social security act, 42 U S.C. 301 to 1397f; paynents
under a self-insurance plan, a wage continuation plan, or a dis-
ability insurance policy provided by the enpl oyer; or pension or
retirenment payments pursuant to a plan or program established or
mai nt ai ned by the enployer, are also received or being received
by the enpl oyee. Except as otherwi se provided in this section,

the enployer's obligation to pay or cause to be paid weekly
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benefits other than specific | oss benefits under section 361(2)
and (3) shall be reduced by these anmpbunts:

(a) Fifty percent of the anount of the ol d-age insurance
benefits received or being received under the social security
act. HOAEVER, | N NO EVENT SHALL THE WEEKLY BENEFI TS PAYABLE
AFTER THE REDUCTI ON PROVI DED BY THI' S SUBDI VI SI ON BE LESS THAN 50%
OF THE WEEKLY BENEFI TS OTHERW SE PAYABLE W THOUT THE REDUCTI ON.

(b) The after-tax anobunt of the paynents received or being
recei ved under a self-insurance plan, a wage continuation plan,
or under a disability insurance policy provided by the sane
enpl oyer from whom benefits under section 351, 361, or 835 are
received if the enployee did not contribute directly to the plan
or to the paynent of prem uns regarding the disability insurance
policy. |If such self-insurance plans, wage continuation plans,
or disability insurance policies are entitled to repaynent in the
event of a worker's conpensation benefit recovery, the carrier
shal | satisfy such repaynent out of funds the carrier has
recei ved through the coordination of benefits provided for under
this section. Notw thstanding the provisions of this subsection,
attorney fees shall be paid pursuant to section 821 to the attor-
ney who secured the worker's conpensation recovery.

(c) The proportional amount, based on the ratio of the
enpl oyer's contributions to the total insurance prem uns for the
policy period involved, of the after-tax anount of the paynents
recei ved or being received by the enpl oyee pursuant to a disabil -
ity insurance policy provided by the sanme enpl oyer from whom

benefits under section 351, 361, or 835 are received, if the
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enpl oyee did contribute directly to the paynent of prem uns
regarding the disability insurance policy.

(d) The after-tax anount of the pension or retirenent pay-
ments received or being received pursuant to a plan or program
est abl i shed or maintained by the sane enpl oyer from whom benefits
under section 351, 361, or 835 are received, if the enpl oyee did
not contribute directly to the pension or retirenment plan or
program Subsequent increases in a pension or retirenment program
shal |l not affect the coordination of these benefits.

(e) The proportional amount, based on the ratio of the
enpl oyer's contributions to the total contributions to the plan
or program of the after-tax anmount of the pension or retirenent
paynents received or being received by the enpl oyee pursuant to a
pl an or program established or maintained by the sane enpl oyer
from whom benefits under section 351, 361, or 835 are received,
if the enployee did contribute directly to the pension or retire-
ment plan or program Subsequent increases in a pension or
retirenment program shall not affect the coordination of these
benefits.

(f) For those enployers who do not provide a pension plan,

t he proportional anount, based on the ratio of the enployer's
contributions to the total contributions made to a qualified
profit sharing plan under section 401(a) of the internal revenue
code or any successor to section 401(a) of the internal revenue
code covering a profit sharing plan which provides for the pay-

ment of benefits only upon retirenent, disability, death, or
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ot her separation of enploynent to the extent that benefits are
vested under the plan.

(2) To satisfy any remaining obligations under section 351,
361, or 835, the enployer shall pay or cause to be paid to the
enpl oyee the bal ance due in either weekly or lunp sum paynents
after the application of subsection (1).

(3) In the application of subsection (1) any credit or
reduction shall occur pursuant to this section and all of the
fol | owi ng:

(a) The bureau shall pronmulgate rules to provide for notifi-
cation by an enployer or carrier to an enpl oyee of possible eli-
gibility for social security benefits and the requirenments for
establishing proof of application for those benefits.
Notification shall be pronptly mailed to the enpl oyee after the
date on which by reason of age the enployee may be entitled to
social security benefits. A copy of the notification of possible
eligibility shall be filed with the bureau by the enpl oyer or
carrier.

(b) Wthin 30 days after receipt of the notification of pos-
si bl e enployee eligibility the enpl oyee shall:

(i) Make application for social security benefits.

(ii) Provide the enployer or carrier with proof of that
appl i cation.

(itii) Provide the enployer or carrier with an authority for
rel ease of information which shall be utilized by the enpl oyer or
carrier to obtain necessary benefit entitlenent and anount

information fromthe social security admnistration. The
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authority for release of information shall be effective for 1
year.

(4) Failure of the enployee to provide the proof of applica-
tion or the authority for release of information as prescribed in
subsection (3) shall allow the enployer or carrier with the
approval of the bureau to discontinue the conpensation benefits
payable to the enpl oyee under section 351, 361, or 835 until the
proof of application and the authority for release of information
is provided. Conpensation benefits withheld shall be reinbursed
to the enpl oyee upon the providing of the required proof of
application, or the authority for release of information, or
bot h.

(5) If the enployer or carrier is required to subnmt a new
authority for release of information to the social security
adm nistration in order to receive informati on necessary to
conmply wwth this section, the enployee shall provide the new
authority for release of information within 30 days of a request
by the enployer or carrier. Failure to provide the new authority
for release of information shall allow the enployer or carrier
with the approval of the bureau to discontinue benefits until the
authority for release of information is provided as prescribed in
this subsection. Conpensation benefits withheld shall be reim
bursed to the enpl oyee upon the providing of the new authority
for release of information.

(6) Wthin 30 days after either the date of first paynent of
conpensation benefits under section 351, 361, or 835, or 30 days

after the date of application for any benefit under subsection
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(1) (b), (c), (d), or (e), whichever is later, the enpl oyee shal
provi de the enployer or carrier with a properly executed author -
ity for release of information which shall be utilized by the
enpl oyer or carrier to obtain necessary benefit entitlenent and
amount information fromthe appropriate source. The authority
for release of information is effective for 1 year. Failure of
the enpl oyee to provide a properly executed authority for rel ease
of information shall allow the enployer or carrier with the
approval of the bureau to discontinue the conpensation benefits
payabl e under section 351, 361, or 835 to the enployee until the
authority for release of information is provided. Conpensation
benefits withheld shall be reinbursed to the enpl oyee upon pro-
viding the required authority for release of information. |If the
enpl oyer or carrier is required to submt a new authority for
rel ease of information to the appropriate source in order to
receive information necessary to conply with this section, the
enpl oyee shall provide a properly executed new authority for
rel ease of information within 30 days after a request by the
enpl oyer or carrier. Failure of the enployee to provide a prop-
erly executed new authority for release of information shal
all ow the enployer or carrier with the approval of the bureau to
di sconti nue benefits under section 351, 361, or 835 until the
authority for release of information is provided as prescribed in
this subsection. Conpensation benefits wthheld shall be reim
bursed to the enpl oyee upon the providing of the new authority

for release of information.
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(7) A credit or reduction under this section shall not occur
because of an increase granted by the social security
adm nistration as a cost of |iving adjustnent.

(8) Except as provided in subsections (4), (5), and (6), a
credit or reduction of benefits otherw se payable for any week
shall not be taken under this section until there has been a
determ nation of the benefit anmount otherw se payable to the
enpl oyee under section 351, 361, or 835 and the enpl oyee has
begun receiving the benefit paynents.

(9) Except as otherwi se provided in this section, any bene-
fit paynents under the social security act, or any fund, policy,
or program as specified in subsection (1) which the enpl oyee has
received or is receiving after March 31, 1982 and during a period
in which the enpl oyee was receiving unreduced conpensati on bene-
fits under section 351, 361, or 835 shall be considered to have
created an overpaynent of conpensation benefits for that period.
The enpl oyer or carrier shall calculate the amount of the over-
paynment and send a notice of overpaynent and a request for reim
bursenent to the enployee. Failure by the enployee to reinburse
the enployer or carrier within 30 days after the nmailing date of
the notice of request for reinbursenent shall allow the enployer
or carrier with the approval of the bureau to discontinue 50% of
future weekly conpensation paynents under section 351, 361 or
835. The conpensation paynents w thheld shall be credited
agai nst the anobunt of the overpaynent. Paynment of the appropri-
ate conpensation benefit shall resunme when the total anount of

t he overpaynent has been w thhel d.
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(10) The enployer or carrier taking a credit or meking a
reduction as provided in this section shall inmediately report to
the bureau the anmpbunt of any credit or reduction, and as
requested by the bureau, furnish to the bureau satisfactory proof
of the basis for a credit or reduction.

(11) Disability insurance benefit paynents under the soci al
security act shall be considered to be paynments from funds pro-
vided by the enployer and to be primary paynents on the
enpl oyer's obligation under section 351, 361, or 835 as ol d-age
benefit paynents under the social security act are considered
pursuant to this section. The coordination of social security
disability benefits shall commence on the date of the award cer-
tificate of the social security disability benefits. Any accrued
social security disability benefits shall not be coordinated.
However, social security disability insurance benefits shall only
be so considered if section 224 of the social security act, 42
U S.C. 424a, is revised so that a reduction of social security
disability insurance benefits is not nade because of the receipt
of worker's conpensation benefits by the enpl oyee.

(12) Nothing in this section shall be considered to conpel
an enployee to apply for early federal social security ol d-age
i nsurance benefits or to apply for early or reduced pension or
retirenment benefits.

(13) As used in this section, "after-tax anount" neans the
gross amount of any benefit under subsection (1)(b), (1)(c),

(1) (d), or (1)(e) reduced by the prorated weekly anmount which

woul d have been paid, if any, under the federal insurance
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contributions act, 26 U S.C. 3101 to 3126, state incone tax and
federal incone tax, calculated on an annual basis using as the
nunber of exenptions the disabled enpl oyee's dependents plus the
enpl oyee, and w thout excess item zed deductions. |In determ ning
the "after-tax amount” the tables provided for in section 313(2)
shal | be used. The gross amount of any benefit under subsection
(1)(b), (1)(c), (1)(d), or (1)(e) shall be presumed to be the
sanme as the average weekly wage for purposes of the table. The
applicable 80% of after-tax anmpbunt as provided in the table wll
be nultiplied by 1.25 which will be conclusive for determ ning
the "after-tax amount” of benefits under subsection (1)(b),
(1)(c), (1)(d), or (1)(e).

(14) This section does not apply to any paynents received or
to be received under a disability pension plan provided by the
sanme enpl oyer which plan is in existence on March 31, 1982. Any
disability pension plan entered into or renewed after March 31,
1982 may provide that the paynments under that disability pension
pl an provided by the enployer shall not be coordi nated pursuant
to this section.

(15) Wth respect to volunteer fire fighters, volunteer
safety patrol officers, volunteer civil defense workers, and vol -
unt eer ambul ance drivers and attendants who are consi dered
enpl oyees for purposes of this act pursuant to section 161(1)(a),
the reduction of weekly benefits provided for disability insur-
ance paynents under subsection (1)(b) and (c) and subsection (11)
may be waived by the enployer. An enployer that is not a

self-insurer may nmake the waiver provided for under this
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subsection only at the tinme a worker's conpensation insurance
policy is entered into or renewed.

(16) This section shall not apply to paynents nade to an
enpl oyee as a result of liability pursuant to section 361(2) and
(3) for the specific loss period set forth therein. It is the
intent of the legislature that, because benefits under section
361(2) and (3) are benefits which recognize human factors sub-
stantially in addition to the wage | oss concept, coordination of
benefits should not apply to such benefits.

(17) The decision of the M chigan Suprenme Court in Franks v
Wite Pine Copper Division, 422 Mch 636 (1985) is declared to

have been erroneously rendered insofar as it interprets this sec-
tion, it having been and being the legislative intention not to
coordi nate paynents under this section resulting fromliability
pursuant to section 351, 361, or 835 for personal injuries occur-
ring before March 31, 1982. It is the purpose of this anendatory
act to so affirm This renedial and curative anmendnent shall be
liberally construed to effectuate this purpose.

(18) This section applies only to paynments resulting from
liability pursuant to section 351, 361, or 835 for personal inju-
ries occurring on or after March 31, 1982. Any paynents made to
an enployee resulting fromliability pursuant to section 351,

361, or 835 for a personal injury occurring before March 31, 1982
t hat have not been coordi nated under this section as of the
effective date of this subsection shall not be coordinated, shal

not be considered to have created an overpaynent of conpensation
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benefits, and shall not be subject to reinbursenent to the
enpl oyer or carrier.

(19) Notwi thstanding any other section of this act, any pay-
ments made to an enpl oyee resulting fromliability pursuant to
section 351, 361, or 835 for a personal injury occurring before
March 31, 1982 that have been coordi nated before the effective
date of this subsection shall be considered to be an underpaynent
of conpensation benefits, and the amounts w thhel d pursuant to
coordi nation shall be reinbursed with interest, within 60 days of
the effective date of this subsection, to the enpl oyee by the
enpl oyer or carrier.

(20) Notwi thstanding any other section of this act, any
enpl oyee who has paid an enpl oyer or carrier noney alleged by the
enpl oyer or carrier to be owed the enpl oyer or carrier because
t hat enpl oyee's benefits had not been coordi nated under this sec-
tion and whose date of personal injury was before March 31, 1982
shall be reinbursed with interest, within 60 days of the effec-
tive date of this subsection, that noney by the enpl oyer or
carrier.

(21) If any portion of this section is subsequently found to
be unconstitutional or in violation of applicable law, it shal

not affect the validity of the remainder of this section.
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