HOUSE BILL No. 5339
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HOUSE BILL No. 5339

February 10, 2000, Introduced by Rep. Law and referred to the Committee on Family and
Civil Law.

A bill to amend 1993 PA 136, entitled
"An act to provide immnity fromcivil liability to persons who
donate food for use or distribution by certain nonprofit or char-
itabl e corporations, organizations, or associations; and to
repeal certain acts and parts of acts,”
by amending the title and sections 1, 2, and 3 (MCL 691. 1571,
691. 1572, and 691. 1573).

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:
TI TLE

An act to provide immunity fromcivil liability to persons
who donate food, DRUGS, OR MEDI CAL SUPPLIES for use or distribu-
tion by certain nonprofit or charitable corporations, organiza-
tions, or associations; TO PROVIDE CERTAIN LIMTED | MMUNI TY FROM
LIABILITY; and to repeal —certain— acts and parts of acts.

Sec. 1. As used in this act:
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(a) "Canned food" neans food that is commercially processed
in hernmetically sealed containers by a commercial processor.

(b) "Charitable organization” neans a benevol ent, educati on-
al, philanthropic, humane, patriotic, religious, or el eenbsynary
or gani zati on of persons organized for any | awful purpose or pur-
poses not involving pecuniary profit or gain for its officers or

menbers.

(c) "Commercial processor” neans a person |icensed pursuant
to the food processing act of 1977, —Aect—No—328—ofthePublic

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Compited—tawnws— 1978 PA 328, MCL 289. 801 TO 289.810, or a person
i censed pursuant to a |law of another jurisdiction substantially
correspondi ng to —Act—No—328—of thePublHec—-Acts—of—1978— THAT
ACT.

(d) "Commercially processed” neans processed in a manner
adequate to protect the public health and in accordance with cur-
rent good manufacturing practices applicable to facilities,
nmet hods, practices, and controls used by a comercial processor
in the manufacture, processing, or packing of lowacid foods in
hernetically seal ed contai ners.

(E) "DRUG' MEANS 1 OR MORE OF THE FOLLOW NG

(i) A SUBSTANCE RECOGNI ZED OR FOR WHI CH THE STANDARDS OR
SPECI FI CATI ONS ARE PRESCRI BED I N AN OFFI CI AL COVPENDI UM

(1i) A SUBSTANCE | NTENDED FOR USE I N THE DI AGNCSI S, CURE
M TI GATI ON, TREATMENT, OR PREVENTI ON OF DI SEASE | N A HUVAN BEI NG
OR OTHER ANI MAL
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(1i1) A SUBSTANCE, OTHER THAN FOOD, | NTENDED TO AFFECT THE
STRUCTURE OR A FUNCTI ON OF THE BODY OF A HUMAN BEI NG OR OTHER
ANI VAL.

(iv) A SUBSTANCE | NTENDED FOR USE AS A COVWONENT OF A SUB-
STANCE SPECI FI ED | N SUBPARAGRAPH (i), (ii), OR (iii), BUT NOT
I NCLUDI NG MEDI CAL SUPPLI ES.

(F) "DRUG' DOES NOT | NCLUDE A CONTROLLED SUBSTANCE AS
DEFI NED I N SECTI ON 7104 OF THE PUBLI C HEALTH CODE, 1978 PA 368,
MCL 333. 7104.

(G —(e)— "Farm product” neans an agricultural, dairy, or
horti cul tural product or a product designed or intended for hunman
consunption or prepared principally fromagricultural, dairy, or
horti cul tural produce.

(H —)— "Food" neans articles used for food or drink for
human consunpti on.

(1) —tg)— "Food producer” includes, but is not Iimted to,
restaurants, bakeries, cafeterias, caterers, and delicatessens.

(J) —(th)y— "d eaner” nmeans a person that harvests a donated
agricultural crop for free distribution or nom nal - cost
di stri bution.

(K —)— "Hernetically seal ed contai ner" neans a contai ner
that is designed and intended to prevent the entry of m croorgan-
isms and to maintain the comrercial sterility of its content
after processing.

(1) "MED CAL SUPPLY" MEANS AN | NSTRUVENT, APPARATUS, | MPLE-
MENT, CONTRI VANCE, | MPLANT, I N VI TRO REAGENT, OR OTHER SIM LAR OR
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RELATED ARTI CLE | NCLUDI NG A COVPONENT, PART, OR ACCESSORY THAT IS
1 OR MORE OF THE FOLLOW NG

(1) RECOGNI ZED I N AN OFFI CI AL COVPENDI UM

(1i) INTENDED FOR USE IN THE DI AGNOSI S OF HUVAN DI SEASE OR
OTHER CONDI TION OR IN THE CURE, M TI GATI ON, TREATMENT, OR PREVEN-
TI ON OF HUMAN DI SEASE.

(ii1) I'NTENDED TO AFFECT THE STRUCTURE OR A FUNCTI ON OF THE
HUMAN BODY, AND THAT DOES NOT ACH EVE 1 OR MORE OF I TS PRI NCI PAL
| NTENDED PURPOSES THROUGH CHEM CAL ACTION WTHI N OR ON THE HUVAN
BODY AND THAT IS NOT DEPENDENT UPON BEI NG METABOLI ZED FOR THE
ACH EVEMENT OF 1 OR MORE COF I TS PRI NCl PAL | NTENDED PURPCSES.

(M —)— "Nonprofit corporation” neans that term as defined
in section 108 of the nonprofit corporation act, —Act—No—162—of

Compited—taws— 1982 PA 162, MCL 450. 2108.
(N) "OFFI Cl AL COVPENDI UM' MEANS THE UNI TED STATES PHARMACO-

PCElI A AND NATI ONAL FORMULARY, THE HOVEOPATHI C PHARMACOPCEI A OF
THE UNI TED STATES, OR A SUPPLEMENT OF 1 OF THOSE PUBLI CATI ONS.

(O —(k)— "Person" neans an individual, organization, group,

associ ation, partnership, corporation, trust, or any conbination

of these, including persons licensed pursuant to part 129 of the
public health code, —Act—No—368—0ofthePublic-Acts—of 1978

taws— 1978 PA 368, MCL 333. 12901 TO 333.12922, or |icensed pursu-
ant to the food processing act of 1977, —Act—No—328—of—the
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(P) —(H)— "Potentially hazardous food" neans either or both
of the follow ng:
(i) A "potentially hazardous food or beverage" as that term

is defined in section 12901(1)(c)(xi) of the public health code,

of —the—M-chigan—Compited—tawnws— 1978 PA 368, MCL 333.12901

(ii) A"potentially hazardous food and drink" as that term
is defined in R 285.553.23 of the M chi gan —AdmnistrativeCode—
ADM NI STRATI VE CODE

(Q —(m— "Prepared food" neans food that has been sliced,
assenbl ed, forned, m xed, cooked, or subjected to other proce-
dures to make it ready for serving.

Sec. 2. (1) Except as provided in subsection (2) AND
SUBJECT TO SUBSECTI ON (3), —on—or—after—July—31—1993— an i ndivid-
ual, farmer, food producer, processor, distributor, whol esaler,
retailer, gleaner, or other person who in good faith donates per-
i shabl e canned or farm —fooed—+tems—or— PRODUCTS, prepared food,
DRUGS, OR MEDI CAL SUPPLIES to a nonprofit corporation or charita-
bl e organi zation for distribution to needy or poor persons is not
liable in —any— A civil action based on the theory of warranty,
negligence, or strict liability in tort for damages incurred
resulting from—any— AN illness or disease contracted by the
ultimte users or recipients of the FARM PRODUCTS, PREPARED f ood,
DRUGS, OR MEDI CAL SUPPLI ES due to the nature, age, condition, or
packagi ng of the FARM PRODUCTS, PREPARED food, DRUGS, OR MeDI CAL
SUPPLI ES.
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(2) The inmmunity provided in subsection (1) does not apply
if 1 of the followng is shown:

(a) That the illness or disease resulted fromthe GROSS NEG
LI GENCE OR THE wi I I ful, wanton, or reckless acts of the donor.

(b) That the illness or disease resulted from prepared food
if both of the follow ng apply:

(i) The prepared food was a potentially hazardous food at
the tinme it was donated.

(ii) Alaw of this state or a rule pronul gated by an agency
or departnment of this state concerning the preparation, transpor-
tation, storage, or serving of the prepared food was viol ated at
any tinme before the food was donat ed.

(c) That the illness or disease resulted fromfood in her-

netically sealed containers that was not prepared by a conmerci al

processor.
(d) That the donor had actual or constructive know edge that
t he FARM PRODUCT, PREPARED food, DRUG OR MEDI CAL SUPPLY was

tainted, contam nated, or harnful to the health or well-being of
the recipient of the donated FARM PRODUCT, PREPARED food, DRUG
OR MEDI CAL SUPPLY.

(3) IF SOVE OR ALL OF THE DRUGS OR MEDI CAL SUPPLI ES DONATED
AS DESCRI BED I N SUBSECTI ON (1) DO NOT MEET ALL QUALITY AND LABEL-
| NG STANDARDS PRESCRI BED BY FEDERAL, STATE, AND LOCAL LAWS AND
REGULATI ONS, THE PERSON WHO DONATES THE DRUG OR MEDI CAL SUPPLY
HAS THE | MMUNI TY FROM CI VIL LI ABI LI TY PRESCRI BED | N SUBSECTI ON
(1) IF ALL OF THE FOLLOW NG ARE MET

04612’ 99 *



.

(A) THE DONOR | NFORMS THE NONPROFI T CORPORATI ON OR
CHARI TABLE ORGANI ZATI ON OF THE DI STRESSED OR DEFECTI VE CONDI TI ON
OF THE DONATED DRUG OR MEDI CAL SUPPLY.

(B) THE NONPROFI T CORPORATI ON OR CHARI TABLE ORGANI ZATI ON
AGREES TO TAKE THE NECESSARY MEASURES TO COVPLY W TH ALL RELEVANT
QUALI TY STANDARDS PRESCRI BED BY FEDERAL, STATE, AND LOCAL LAWS
AND REGULATI ONS BEFORE DI STRI BUTI NG THE DONATED DRUG OR MEDI CAL
SUPPLY.

(C) THE DONOR | NFORMS THE NONPROFI T CORPORATI ON OR CHARI TA-
BLE ORGANI ZATI ON OF THE APPLI CABLE QUALI TY STANDARDS PRESCRI BED
BY FEDERAL, STATE, AND LOCAL LAWS AND REGULATI ONS.

Sec. 3. (1) Except as provided in subsection (2), —onot
after—Juty—31,—1993— a nonprofit corporation or charitable organi-
zation that in good faith receives FARM PRODUCTS, PREPARED food,
DRUGS, OR MEDI CAL SUPPLIES for free or nomnal cost distribution
and that reasonably inspects the FARM PRODUCTS, PREPARED f ood,
DRUGS, OR MEDI CAL SUPPLIES at the tinme of donation and finds the
FARM PRODUCTS, PREPARED food, DRUGS, OR MEDI CAL SUPPLI ES appar -
ently fit for human consunption OR USE is not liable in —any— A
civil action based on the theory of warranty, negligence, or
strict liability in tort for damages incurred resulting from
—afny— AN il |l ness or disease contracted by the ultimte users or
reci pients of the FARM PRODUCTS, PREPARED food, DRUGS, OR MEDI CAL
SUPPLI ES due to the condition of the FARM PRODUCTS, PREPARED
food, DRUGS, OR MEDI CAL SUPPLI ES.

(2) The inmmunity provided in subsection (1) does not apply

if 1 of the followng is shown:
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(a) That the illness or disease resulted fromthe GROSS
NEGLI GENCE OR THE wi I | ful, wanton, or reckless acts of the non-
profit corporation or charitable organization.

(b) That the illness or disease resulted from prepared food
if both of the follow ng apply:

(i) The prepared food was a potentially hazardous food at
the time it was donat ed.

(ii) Alaw of this state or a rule pronul gated by an agency
or departnment of this state concerning the preparation, transpor-
tation, storage, or serving of the prepared food was viol ated at
any tinme before the ultimate user or recipient of the food actu-
ally received the food.

(c) That the illness or disease resulted fromfood in her-
netically sealed containers that was not prepared by a conmerci al
processor.

(d) That the corporation or organization had actual or con-
structive know edge that the FARM PRODUCT, PREPARED food, DRUG
OR MEDI CAL SUPPLY was tainted, contam nated, DEFECTIVE, or harm
ful to the health or well-being of the recipient of the donated
FARM PRODUCT, PREPARED food, DRUG OR MEDI CAL SUPPLY.
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