
(4) Upon receipt of the written consent and identification required under subsection (3),
a psychiatric facility or intermediate care facility for people with mental retardation that
has made a good faith offer of employment or an independent contract or clinical privileges
to the applicant shall make a request to the department of state police to conduct a criminal
history check on the applicant, to input the applicant’s fingerprints into the automated
fingerprint identification system database, and to forward the applicant’s fingerprints to
the federal bureau of investigation. The department of state police shall request the federal
bureau of investigation to make a determination of the existence of any national criminal
history pertaining to the applicant. The applicant shall provide the department of state
police with a set of fingerprints. The request shall be made in a manner prescribed by the
department of state police. The psychiatric facility or intermediate care facility for people
with mental retardation shall make the written consent and identification available to the
department of state police. The psychiatric facility or intermediate care facility for people
with mental retardation shall make a request to the relevant licensing or regulatory depart-
ment to conduct a check of all relevant registries established pursuant to federal and state
law and regulations for any substantiated findings of abuse, neglect, or misappropriation of
property. If the department of state police or the federal bureau of investigation charges a
fee for conducting the initial criminal history check, the charge shall be paid by or reimbursed
by the department with federal funds as provided to implement a pilot program for national
and state background checks on direct patient access employees of long-term care facilities
or providers in accordance with section 307 of the medicare prescription drug, improvement,
and modernization act of 2003, Public Law 108-173. The psychiatric facility or intermediate
care facility for people with mental retardation shall not seek reimbursement for a charge
imposed by the department of state police or the federal bureau of investigation from the
individual who is the subject of the initial criminal history check. A psychiatric facility or
intermediate care facility for people with mental retardation, a prospective employee, or
a prospective independent contractor covered under this section may not be charged for
the cost of an initial criminal history check required under this section. The department of
state police shall conduct a criminal history check on the applicant named in the request.
The department of state police shall provide the department with a written report of the
criminal history check conducted under this subsection if the criminal history check contains
any criminal history record information. The report shall contain any criminal history record
information on the applicant maintained by the department of state police. The department
of state police shall provide the results of the federal bureau of investigation determination
to the department within 30 days after the request is made. If the requesting psychiatric
facility or intermediate care facility for people with mental retardation is not a state depart-
ment or agency and if a criminal conviction is disclosed on the written report of the criminal
history check or the federal bureau of investigation determination, the department shall
notify the psychiatric facility or intermediate care facility for people with mental retardation
and the applicant in writing of the type of crime disclosed on the written report of the
criminal history check or the federal bureau of investigation determination without disclosing
the details of the crime. Any charges imposed by the department of state police or the
federal bureau of investigation for conducting an initial criminal history check or making
a determination under this subsection shall be paid in the manner required under this
subsection. The notice shall include a statement that the applicant has a right to appeal a
decision made by the psychiatric facility or intermediate care facility for people with mental
retardation regarding his or her employment eligibility based on the criminal background
check. The notice shall also include information regarding where to file and describing the
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appellate procedures established under section 20173b of the public health code, 1978 PA 368,
MCL 333.20173b.

(5) If a psychiatric facility or intermediate care facility for people with mental retar-
dation determines it necessary to employ or grant clinical privileges to an applicant before
receiving the results of the applicant’s criminal history check under this section, the psy-
chiatric facility or intermediate care facility for people with mental retardation may
conditionally employ or grant conditional clinical privileges to the individual if all of the
following apply:

(a) The psychiatric facility or intermediate care facility for people with mental retardation
requests the criminal history check under this section upon conditionally employing or
conditionally granting clinical privileges to the individual.

(b) The individual signs a statement in writing that indicates all of the following:

(i) That he or she has not been convicted of 1 or more of the crimes that are described
in subsection (1)(a) through (g) within the applicable time period prescribed by each
subdivision respectively.

(ii) That he or she is not the subject of an order or disposition described in subsec-
tion (1)(h).

(iii) That he or she has not been the subject of a substantiated finding as described in
subsection (1)(i).

(iv) The individual agrees that, if the information in the criminal history check con-
ducted under this section does not confirm the individual’s statements under subpara-
graphs (i) through (iii), his or her employment or clinical privileges will be terminated by
the psychiatric facility or intermediate care facility for people with mental retardation as
required under subsection (1) unless and until the individual appeals and can prove that
the information is incorrect.

(v) That he or she understands the conditions described in subparagraphs (i) through (iv)
that result in the termination of his or her employment or clinical privileges and that those
conditions are good cause for termination.

(6) The department shall develop and distribute a model form for the statement required
under subsection (5)(b). The department shall make the model form available to psychiatric
facilities or intermediate care facilities for people with mental retardation subject to this
section upon request at no charge.

(7) If an individual is employed as a conditional employee or is granted conditional
clinical privileges under subsection (5), and the report described in subsection (4) does not
confirm the individual’s statement under subsection (5)(b)(i) through (iii), the psychiatric
facility or intermediate care facility for people with mental retardation shall terminate the
individual’s employment or clinical privileges as required by subsection (1).

(8) An individual who knowingly provides false information regarding his or her identity,
criminal convictions, or substantiated findings on a statement described in subsection (5)(b)(i)
through (iii) is guilty of a misdemeanor punishable by imprisonment for not more than
93 days or a fine of not more than $500.00, or both.

(9) A psychiatric facility or intermediate care facility for people with mental retardation
shall use criminal history record information obtained under subsection (4) only for the
purpose of evaluating an applicant’s qualifications for employment, an independent contract,
or clinical privileges in the position for which he or she has applied and for the purposes
of subsections (5) and (7). A psychiatric facility or intermediate care facility for people
with mental retardation or an employee of the psychiatric facility or intermediate care facility
for people with mental retardation shall not disclose criminal history record information
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obtained under subsection (4) to a person who is not directly involved in evaluating the
applicant’s qualifications for employment, an independent contract, or clinical privileges.
An individual who knowingly uses or disseminates the criminal history record information
obtained under subsection (4) in violation of this subsection is guilty of a misdemeanor
punishable by imprisonment for not more than 93 days or a fine of not more than $1,000.00,
or both. Upon written request from another psychiatric facility or intermediate care facility
for people with mental retardation, health facility or agency, or adult foster care facility
that is considering employing, independently contracting with, or granting clinical privileges
to an individual, a psychiatric facility or intermediate care facility for people with mental
retardation that has obtained criminal history record information under this section on that
individual shall, with the consent of the applicant, share the information with the requesting
psychiatric facility or intermediate care facility for people with mental retardation, health
facility or agency, or adult foster care facility. Except for a knowing or intentional release
of false information, a psychiatric facility or intermediate care facility for people with mental
retardation has no liability in connection with a criminal background check conducted under
this section or the release of criminal history record information under this subsection.

(10) As a condition of continued employment, each employee, independent contractor,
or individual granted clinical privileges shall do each of the following:

(a) Agree in writing to report to the psychiatric facility or intermediate care facility
for people with mental retardation immediately upon being arraigned for 1 or more of the
criminal offenses listed in subsection (1)(a) through (g), upon being convicted of 1 or more
of the criminal offenses listed in subsection (1)(a) through (g), upon becoming the subject
of an order or disposition described under subsection (1)(h), and upon being the subject of
a substantiated finding of neglect, abuse, or misappropriation of property as described in
subsection (1)(i). Reporting of an arraignment under this subdivision is not cause for
termination or denial of employment.

(b) If a set of fingerprints is not already on file with the department of state police,
provide the department of state police with a set of fingerprints.

(11) In addition to sanctions set forth in this act, a licensee, owner, administrator, or oper-
ator of a psychiatric facility or intermediate care facility for people with mental retardation
who knowingly and willfully fails to conduct the criminal history checks as required under
this section is guilty of a misdemeanor punishable by imprisonment for not more than 1 year
or a fine of not more than $5,000.00, or both.

(12) In collaboration with the department of state police, the department of information
technology shall establish an automated fingerprint identification system database that
would allow the department of state police to store and maintain all fingerprints submitted
under this section and would provide for an automatic notification if and when a subsequent
criminal arrest fingerprint card submitted into the system matches a set of fingerprints
previously submitted in accordance with this section. Upon such notification, the department
of state police shall immediately notify the department and the department shall imme-
diately contact the respective psychiatric facility or intermediate care facility for people
with mental retardation with which that individual is associated. Information in the data-
base established under this subsection is confidential, is not subject to disclosure under
the freedom of information act, 1976 PA 442, MCL 15.231 to 15.246, and shall not be disclosed
to any person except for purposes of this act or for law enforcement purposes.

(13) Within 1 year after the effective date of the amendatory act that added this section,
the department shall submit a written report to the legislature regarding each of the fol-
lowing:

(a) The impact and effectiveness of this amendatory act.
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(b) The feasibility of implementing criminal history checks on volunteers who work in
those psychiatric facilities or intermediate care facilities for people with mental retardation
and on state agency employees who are involved in the licensing of those psychiatric
facilities or intermediate care facilities for people with mental retardation and regulation
of those employees.

(c) The amount of federal funds provided to implement a pilot program for national and
state background checks on direct access employees of long-term care facilities or providers,
the amount of those funds expended to date, and the amount of those funds remaining.

(14) Within 3 years after the effective date of this section, the department shall submit
a written report to the legislature outlining a plan to cover the costs of the criminal
history checks required under this section if federal funding is no longer available or is
inadequate to cover those costs.

(15) By March 1, 2007, the department and the department of state police shall develop
and implement an electronic web-based system to assist those psychiatric facilities or
intermediate care facilities for people with mental retardation required to check relevant
registries and conduct criminal history checks of its employees and independent contrac-
tors and to provide for an automated notice to those psychiatric facilities or intermediate
care facilities for people with mental retardation for those individuals inputted in the system
who, since the initial check, have been convicted of a disqualifying offense or have been
the subject of a substantiated finding of abuse, neglect, or misappropriation of property.

(16) As used in this section:

(a) “Adult foster care facility” means an adult foster care facility licensed under the
adult foster care facility licensing act, 1979 PA 218, MCL 400.701 to 400.737.

(b) “Direct access” means access to a patient or resident or to a patient’s or resident’s
property, financial information, medical records, treatment information, or any other identi-
fying information.

(c) “Health facility or agency” means a health facility or agency that is a nursing home,
county medical care facility, hospice, hospital that provides swing bed services, home for
the aged, or home health agency and licensed as required under article 17 of the public
health code, 1978 PA 368, MCL 333.20101 to 333.22260.

(d) “Home health agency” means a person certified by medicare whose business is to
provide to individuals in their places of residence other than in a hospital, nursing home,
or county medical care facility 1 or more of the following services: nursing services, thera-
peutic services, social work services, homemaker services, home health aide services, or
other related services.

(e) “Independent contract” means a contract entered into by a health facility or agency
with an individual who provides the contracted services independently or a contract entered
into by a health facility or agency with an organization or agency that employs or contracts
with an individual after complying with the requirements of this section to provide the
contracted services to the health facility or agency on behalf of the organization or agency.

(f) “Medicare” means benefits under the federal medicare program established under
title XVIII of the social security act, 42 USC 1395 to 1395ggg.

330.1147 Exemptions.
Sec. 147. Except as otherwise provided in sections 134a and 149b, psychiatric hospitals or

units operated by the state or federal government are exempt from sections 134 through 150.
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Effective date.
Enacting section 1. Section 134a of the mental health code, 1974 PA 258, MCL 330.1134a,

as added by this amendatory act, takes effect April 1, 2006, since the department has
secured the necessary federal approval to utilize federal funds to reimburse those facilities
for the costs incurred for requesting a national criminal history check to be conducted by
the federal bureau of investigation and the department has filed written notice of that
approval with the secretary of state.

Conditional effective date.
Enacting section 2. This amendatory act does not take effect unless all of the following

bills of the 93rd Legislature are enacted into law:

(a) Senate Bill No. 621.

(b) Senate Bill No. 622.

(c) House Bill No. 5168.

This act is ordered to take immediate effect.
Approved February 16, 2006.
Filed with Secretary of State February 17, 2006.

Compiler’s note: The bills referred to in enacting section 2 were enacted into law as follows:
Senate Bill No. 621 was filed with the Secretary of State February 17, 2006, and became 2006 PA 28, Imd. Eff. Feb. 17, 2006.
Senate Bill No. 622 was filed with the Secretary of State February 17, 2006, and became 2006 PA 29, Eff. Apr. 1, 2006.
House Bill No. 5168 was filed with the Secretary of State February 17, 2006, and became 2006 PA 26, Imd. Eff. Feb. 17, 2006.

[No. 28]

(SB 621)

AN ACT to amend 1978 PA 368, entitled “An act to protect and promote the public
health; to codify, revise, consolidate, classify, and add to the laws relating to public health;
to provide for the prevention and control of diseases and disabilities; to provide for the
classification, administration, regulation, financing, and maintenance of personal, environ-
mental, and other health services and activities; to create or continue, and prescribe the
powers and duties of, departments, boards, commissions, councils, committees, task forces,
and other agencies; to prescribe the powers and duties of governmental entities and officials;
to regulate occupations, facilities, and agencies affecting the public health; to regulate health
maintenance organizations and certain third party administrators and insurers; to provide
for the imposition of a regulatory fee; to provide for the levy of taxes against certain health
facilities or agencies; to promote the efficient and economical delivery of health care services,
to provide for the appropriate utilization of health care facilities and services, and to pro-
vide for the closure of hospitals or consolidation of hospitals or services; to provide for the
collection and use of data and information; to provide for the transfer of property; to provide
certain immunity from liability; to regulate and prohibit the sale and offering for sale of
drug paraphernalia under certain circumstances; to provide for the implementation of federal
law; to provide for penalties and remedies; to provide for sanctions for violations of this
act and local ordinances; to provide for an appropriation and supplements; to repeal certain
acts and parts of acts; to repeal certain parts of this act; and to repeal certain parts of this
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act on specific dates,” (MCL 333.1101 to 333.25211) by adding sections 20173a and 20173b;
and to repeal acts and parts of acts.

The People of the State of Michigan enact:

333.20173a Health facility or agency that is nursing home, county
medical care facility, hospice, hospital that provides swing bed ser-
vices, home for the aged, or home health agency; employees or
applicants for employment; prohibitions; criminal history check;
condition of continued employment; establishment of automated
fingerprint identification system database; report to legislature;
web-based system; definitions.
Sec. 20173a. (1) Except as otherwise provided in subsection (2), a health facility or

agency that is a nursing home, county medical care facility, hospice, hospital that provides
swing bed services, home for the aged, or home health agency shall not employ, indepen-
dently contract with, or grant clinical privileges to an individual who regularly has direct
access to or provides direct services to patients or residents in the health facility or
agency after the effective date of this section if the individual satisfies 1 or more of the
following:

(a) Has been convicted of a relevant crime described under 42 USC 1320a-7.

(b) Has been convicted of any of the following felonies, an attempt or conspiracy to com-
mit any of those felonies, or any other state or federal crime that is similar to the felonies
described in this subdivision, other than a felony for a relevant crime described under
42 USC 1320a-7, unless 15 years have lapsed since the individual completed all of the terms
and conditions of his or her sentencing, parole, and probation for that conviction prior to
the date of application for employment or clinical privileges or the date of the execution
of the independent contract:

(i) A felony that involves the intent to cause death or serious impairment of a body
function, that results in death or serious impairment of a body function, that involves the
use of force or violence, or that involves the threat of the use of force or violence.

(ii) A felony involving cruelty or torture.

(iii) A felony under chapter XXA of the Michigan penal code, 1931 PA 328, MCL
750.145m to 750.145r.

(iv) A felony involving criminal sexual conduct.

(v) A felony involving abuse or neglect.

(vi) A felony involving the use of a firearm or dangerous weapon.

(vii) A felony involving the diversion or adulteration of a prescription drug or other
medications.

(c) Has been convicted of a felony or an attempt or conspiracy to commit a felony, other
than a felony for a relevant crime described under 42 USC 1320a-7 or a felony described
under subdivision (b), unless 10 years have lapsed since the individual completed all of the
terms and conditions of his or her sentencing, parole, and probation for that conviction
prior to the date of application for employment or clinical privileges or the date of the execu-
tion of the independent contract.

(d) Has been convicted of any of the following misdemeanors, other than a misdemeanor
for a relevant crime described under 42 USC 1320a-7, or a state or federal crime that is
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substantially similar to the misdemeanors described in this subdivision, within the 10 years
immediately preceding the date of application for employment or clinical privileges or the
date of the execution of the independent contract:

(i) A misdemeanor involving the use of a firearm or dangerous weapon with the intent
to injure, the use of a firearm or dangerous weapon that results in a personal injury, or a
misdemeanor involving the use of force or violence or the threat of the use of force or
violence.

(ii) A misdemeanor under chapter XXA of the Michigan penal code, 1931 PA 328, MCL
750.145m to 750.145r.

(iii) A misdemeanor involving criminal sexual conduct.

(iv) A misdemeanor involving cruelty or torture unless otherwise provided under sub-
division (e).

(v) A misdemeanor involving abuse or neglect.

(e) Has been convicted of any of the following misdemeanors, other than a misde-
meanor for a relevant crime described under 42 USC 1320a-7, or a state or federal crime
that is substantially similar to the misdemeanors described in this subdivision, within the
5 years immediately preceding the date of application for employment or clinical privileges
or the date of the execution of the independent contract:

(i) A misdemeanor involving cruelty if committed by an individual who is less than
16 years of age.

(ii) A misdemeanor involving home invasion.

(iii) A misdemeanor involving embezzlement.

(iv) A misdemeanor involving negligent homicide.

(v) A misdemeanor involving larceny unless otherwise provided under subdivision (g).

(vi) A misdemeanor of retail fraud in the second degree unless otherwise provided under
subdivision (g).

(vii) Any other misdemeanor involving assault, fraud, theft, or the possession or delivery
of a controlled substance unless otherwise provided under subdivision (d), (f), or (g).

(f) Has been convicted of any of the following misdemeanors, other than a misdemeanor
for a relevant crime described under 42 USC 1320a-7, or a state or federal crime that is sub-
stantially similar to the misdemeanors described in this subdivision, within the 3 years im-
mediately preceding the date of application for employment or clinical privileges or the
date of the execution of the independent contract:

(i) A misdemeanor for assault if there was no use of a firearm or dangerous weapon
and no intent to commit murder or inflict great bodily injury.

(ii) A misdemeanor of retail fraud in the third degree unless otherwise provided under
subdivision (g).

(iii) A misdemeanor under part 74 unless otherwise provided under subdivision (g).

(g) Has been convicted of any of the following misdemeanors, other than a misdemeanor
for a relevant crime described under 42 USC 1320a-7, or a state or federal crime that is sub-
stantially similar to the misdemeanors described in this subdivision, within the year imme-
diately preceding the date of application for employment or clinical privileges or the date
of the execution of the independent contract:

(i) A misdemeanor under part 74 if the individual, at the time of conviction, is under
the age of 18.
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(ii) A misdemeanor for larceny or retail fraud in the second or third degree if the individ-
ual, at the time of conviction, is under the age of 16.

(h) Is the subject of an order or disposition under section 16b of chapter IX of the code
of criminal procedure, 1927 PA 175, MCL 769.16b.

(i) Has been the subject of a substantiated finding of neglect, abuse, or misappropriation
of property by a state or federal agency pursuant to an investigation conducted in accordance
with 42 USC 1395i-3 or 1396r.

(2) Except as otherwise provided in subsection (5), a health facility or agency that is a
nursing home, county medical care facility, hospice, hospital that provides swing bed services,
home for the aged, or home health agency shall not employ, independently contract with, or
grant privileges to an individual who regularly has direct access to or provides direct services
to patients or residents in the health facility or agency after the effective date of this
section until the health facility or agency conducts a criminal history check in compliance
with subsection (4). This subsection and subsection (1) do not apply to any of the following:

(a) An individual who is employed by, under independent contract to, or granted clinical
privileges in a health facility or agency before the effective date of this section. Within
24 months after the effective date of this section, an individual who is exempt under this
subdivision shall provide the department of state police with a set of fingerprints and the
department of state police shall input those fingerprints into the automated fingerprint
identification system database established under subsection (12). An individual who is exempt
under this subdivision is not limited to working within the health facility or agency with
which he or she is employed by, under independent contract to, or granted clinical privileges
on the effective date of this section. That individual may transfer to another health facility
or agency that is under the same ownership with which he or she was employed, under
contract, or granted privileges. If that individual wishes to transfer to another health facility
or agency that is not under the same ownership, he or she may do so provided that a criminal
history check is conducted by the new health facility or agency in accordance with subsec-
tion (4). If an individual who is exempt under this subdivision is subsequently convicted of
a crime described under subsection (1)(a) through (g) or found to be the subject of a sub-
stantiated finding described under subsection (1)(i) or an order or disposition described
under subsection (1)(h), or is found to have been convicted of a relevant crime described
under subsection (1)(a), then he or she is no longer exempt and shall be terminated from
employment or denied employment.

(b) An individual who is an independent contractor with a health facility or agency that
is a nursing home, county medical care facility, hospice, hospital that provides swing bed
services, home for the aged, or home health agency if the services for which he or she is
contracted is not directly related to the provision of services to a patient or resident or if
the services for which he or she is contracted allows for direct access to the patients or
residents but is not performed on an ongoing basis. This exception includes, but is not limited
to, an individual who independently contracts with the health facility or agency to provide
utility, maintenance, construction, or communications services.

(3) An individual who applies for employment either as an employee or as an independent
contractor or for clinical privileges with a health facility or agency that is a nursing home,
county medical care facility, hospice, hospital that provides swing bed services, home for the
aged, or home health agency and has received a good faith offer of employment, an indepen-
dent contract, or clinical privileges from the health facility or agency shall give written con-
sent at the time of application for the department of state police to conduct an initial

58 PUBLIC ACTS 2006—No. 28



criminal history check under this section, along with identification acceptable to the depart-
ment of state police.

(4) Upon receipt of the written consent and identification required under subsection (3),
a health facility or agency that is a nursing home, county medical care facility, hospice, hos-
pital that provides swing bed services, home for the aged, or home health agency that has
made a good faith offer of employment or an independent contract or clinical privileges to
the applicant shall make a request to the department of state police to conduct a criminal
history check on the applicant, to input the applicant’s fingerprints into the automated
fingerprint identification system database, and to forward the applicant’s fingerprints to
the federal bureau of investigation. The department of state police shall request the federal
bureau of investigation to make a determination of the existence of any national criminal
history pertaining to the applicant. The applicant shall provide the department of state police
with a set of fingerprints. The request shall be made in a manner prescribed by the depart-
ment of state police. The health facility or agency shall make the written consent and
identification available to the department of state police. The health facility or agency shall
make a request to the relevant licensing or regulatory department to conduct a check of
all relevant registries established pursuant to federal and state law and regulations for
any substantiated findings of abuse, neglect, or misappropriation of property. If the depart-
ment of state police or the federal bureau of investigation charges a fee for conducting the
initial criminal history check, the charge shall be paid by or reimbursed by the department
with federal funds as provided to implement a pilot program for national and state back-
ground checks on direct patient access employees of long-term care facilities or providers
in accordance with section 307 of the medicare prescription drug, improvement, and moderni-
zation act of 2003, Public Law 108-173. The health facility or agency shall not seek reimburse-
ment for a charge imposed by the department of state police or the federal bureau of
investigation from the individual who is the subject of the initial criminal history check. A
health facility or agency, a prospective employee, or a prospective independent contractor
covered under this section may not be charged for the cost of an initial criminal history
check required under this section. The department of state police shall conduct a criminal
history check on the applicant named in the request. The department of state police shall
provide the department with a written report of the criminal history check conducted under
this subsection if the criminal history check contains any criminal history record information.
The report shall contain any criminal history record information on the applicant maintained
by the department of state police. The department of state police shall provide the results
of the federal bureau of investigation determination to the department within 30 days after
the request is made. If the requesting health facility or agency is not a state department
or agency and if a criminal conviction is disclosed on the written report of the criminal
history check or the federal bureau of investigation determination, the department shall
notify the health facility or agency and the applicant in writing of the type of crime disclosed
on the written report of the criminal history check or the federal bureau of investigation
determination without disclosing the details of the crime. Any charges imposed by the
department of state police or the federal bureau of investigation for conducting an initial
criminal history check or making a determination under this subsection shall be paid in the
manner required under this subsection. The notice shall include a statement that the appli-
cant has a right to appeal a decision made by the health facility or agency regarding his
or her employment eligibility based on the criminal background check. The notice shall also
include information regarding where to file and describing the appellate procedures estab-
lished under section 20173b.
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(5) If a health facility or agency that is a nursing home, county medical care facility,
hospice, hospital that provides swing bed services, home for the aged, or home health agency
determines it necessary to employ or grant clinical privileges to an applicant before receiving
the results of the applicant’s criminal history check under this section, the health facility or
agency may conditionally employ or grant conditional clinical privileges to the individual
if all of the following apply:

(a) The health facility or agency requests the criminal history check under this section
upon conditionally employing or conditionally granting clinical privileges to the individual.

(b) The individual signs a statement in writing that indicates all of the following:

(i) That he or she has not been convicted of 1 or more of the crimes that are described
in subsection (1)(a) through (g) within the applicable time period prescribed by each subdivi-
sion respectively.

(ii) That he or she is not the subject of an order or disposition described in subsec-
tion (1)(h).

(iii) That he or she has not been the subject of a substantiated finding as described in
subsection (1)(i).

(iv) The individual agrees that, if the information in the criminal history check conducted
under this section does not confirm the individual’s statements under subparagraphs (i)
through (iii), his or her employment or clinical privileges will be terminated by the health
facility or agency as required under subsection (1) unless and until the individual appeals
and can prove that the information is incorrect.

(v) That he or she understands the conditions described in subparagraphs (i) through
(iv) that result in the termination of his or her employment or clinical privileges and that
those conditions are good cause for termination.

(6) The department shall develop and distribute a model form for the statement required
under subsection (5)(b). The department shall make the model form available to health
facilities or agencies subject to this section upon request at no charge.

(7) If an individual is employed as a conditional employee or is granted conditional clinical
privileges under subsection (5), and the report described in subsection (4) does not confirm
the individual’s statement under subsection (5)(b)(i) through (iii), the health facility or
agency shall terminate the individual’s employment or clinical privileges as required by
subsection (1).

(8) An individual who knowingly provides false information regarding his or her identity,
criminal convictions, or substantiated findings on a statement described in subsection (5)(b)(i)
through (iii) is guilty of a misdemeanor punishable by imprisonment for not more than
93 days or a fine of not more than $500.00, or both.

(9) A health facility or agency that is a nursing home, county medical care facility, hospice,
hospital that provides swing bed services, home for the aged, or home health agency shall
use criminal history record information obtained under subsection (4) only for the purpose
of evaluating an applicant’s qualifications for employment, an independent contract, or clinical
privileges in the position for which he or she has applied and for the purposes of subsec-
tions (5) and (7). A health facility or agency or an employee of the health facility or agency
shall not disclose criminal history record information obtained under subsection (4) to a
person who is not directly involved in evaluating the applicant’s qualifications for employ-
ment, an independent contract, or clinical privileges. An individual who knowingly uses or
disseminates the criminal history record information obtained under subsection (4) in violation
of this subsection is guilty of a misdemeanor punishable by imprisonment for not more than
93 days or a fine of not more than $1,000.00, or both. Upon written request from another
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health facility or agency, psychiatric facility or intermediate care facility for people with
mental retardation, or adult foster care facility that is considering employing, independently
contracting with, or granting clinical privileges to an individual, a health facility or agency
that has obtained criminal history record information under this section on that individual
shall, with the consent of the applicant, share the information with the requesting health
facility or agency, psychiatric facility or intermediate care facility for people with mental
retardation, or adult foster care facility. Except for a knowing or intentional release of false
information, a health facility or agency has no liability in connection with a criminal back-
ground check conducted under this section or the release of criminal history record infor-
mation under this subsection.

(10) As a condition of continued employment, each employee, independent contractor,
or individual granted clinical privileges shall do each of the following:

(a) Agree in writing to report to the health facility or agency immediately upon being
arraigned for 1 or more of the criminal offenses listed in subsection (1)(a) through (g),
upon being convicted of 1 or more of the criminal offenses listed in subsection (1)(a) through
(g), upon becoming the subject of an order or disposition described under subsection (1)(h),
and upon being the subject of a substantiated finding of neglect, abuse, or misappropriation
of property as described in subsection (1)(i). Reporting of an arraignment under this subdivi-
sion is not cause for termination or denial of employment.

(b) If a set of fingerprints is not already on file with the department of state police,
provide the department of state police with a set of fingerprints.

(11) In addition to sanctions set forth in section 20165, a licensee, owner, administrator,
or operator of a nursing home, county medical care facility, hospice, hospital that provides
swing bed services, home for the aged, or home health agency who knowingly and willfully
fails to conduct the criminal history checks as required under this section is guilty of a
misdemeanor punishable by imprisonment for not more than 1 year or a fine of not more
than $5,000.00, or both.

(12) In collaboration with the department of state police, the department of information
technology shall establish an automated fingerprint identification system database that
would allow the department of state police to store and maintain all fingerprints submitted
under this section and would provide for an automatic notification if and when a subsequent
criminal arrest fingerprint card submitted into the system matches a set of fingerprints
previously submitted in accordance with this section. Upon such notification, the department
of state police shall immediately notify the department and the department shall imme-
diately contact the respective health facility or agency with which that individual is asso-
ciated. Information in the database established under this subsection is confidential, is not
subject to disclosure under the freedom of information act, 1976 PA 442, MCL 15.231 to
15.246, and shall not be disclosed to any person except for purposes of this act or for law
enforcement purposes.

(13) Within 1 year after the effective date of the amendatory act that added this section,
the department shall submit a written report to the legislature regarding each of the
following:

(a) The impact and effectiveness of this amendatory act.

(b) The feasibility of implementing criminal history checks on volunteers who work in
those health facilities or agencies and on state agency employees who are involved in the
licensing of those health facilities or agencies and regulation of those employees.
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(c) The amount of federal funds provided to implement a pilot program for national and
state background checks on direct access employees of long-term care facilities or providers,
the amount of those funds expended to date, and the amount of those funds remaining.

(14) Within 3 years after the effective date of this section, the department shall submit
a written report to the legislature outlining a plan to cover the costs of the criminal
history checks required under this section if federal funding is no longer available or is
inadequate to cover those costs.

(15) By March 1, 2007, the department and the department of state police shall develop
and implement an electronic web-based system to assist those health facilities and agencies
required to check relevant registries and conduct criminal history checks of its employees
and independent contractors and to provide for an automated notice to those health
facilities or agencies for those individuals inputted in the system who, since the initial check,
have been convicted of a disqualifying offense or have been the subject of a substantiated
finding of abuse, neglect, or misappropriation of property.

(16) As used in this section:

(a) “Adult foster care facility” means an adult foster care facility licensed under the adult
foster care facility licensing act, 1979 PA 218, MCL 400.701 to 400.737.

(b) “Direct access” means access to a patient or resident or to a patient’s or resident’s
property, financial information, medical records, treatment information, or any other iden-
tifying information.

(c) “Home health agency” means a person certified by medicare whose business is to
provide to individuals in their places of residence other than in a hospital, nursing home,
or county medical care facility 1 or more of the following services: nursing services,
therapeutic services, social work services, homemaker services, home health aide services,
or other related services.

(d) “Independent contract” means a contract entered into by a health facility or agency
with an individual who provides the contracted services independently or a contract entered
into by a health facility or agency with an organization or agency that employs or contracts
with an individual after complying with the requirements of this section to provide the
contracted services to the health facility or agency on behalf of the organization or agency.

(e) “Medicare” means benefits under the federal medicare program established under
title XVIII of the social security act, 42 USC 1395 to 1395ggg.

333.20173b Individual disqualified or denied employment pursuant
to MCL 330.1134a; appeal; report to legislature; “business day”
defined.
Sec. 20173b. (1) An individual who has been disqualified from or denied employment

by a health facility or agency that is a nursing home, county medical care facility, hospice,
hospital that provides swing bed services, home for the aged, or home health agency or by
a psychiatric facility or intermediate care facility for people with mental retardation based
on a criminal history check conducted pursuant to section 20173 or 20173a or pursuant to
section 134a of the mental health code, 1974 PA 258, MCL 330.1134a, respectively, may
appeal to the department if he or she believes that the criminal history report is inaccurate,
and the appeal shall be conducted as a contested case hearing pursuant to the administrative
procedures act of 1969. The individual shall file the appeal with the director of the depart-
ment within 15 business days after receiving the written report of the criminal history check
unless the conviction contained in the criminal history report is one that may be expunged
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or set aside. If an individual has been disqualified or denied employment based on a con-
viction that may be expunged or set aside, then he or she shall file the appeal on a form
provided by the department within 15 business days after a court order granting or denying
his or her application to expunge or set aside that conviction is granted. If the order is
granted and the conviction is expunged or set aside, then the individual shall not be disqual-
ified or denied employment based solely on that conviction. The director shall review the
appeal and issue a written decision within 30 business days after receiving the appeal. The
decision of the director is final.

(2) One year after the effective date of this section and each year thereafter for the
next 3 years, the department shall provide the legislature with a written report regarding
the appeals process implemented under this section for employees subject to criminal
history checks. The report shall include, but is not limited to, for the immediately preced-
ing year the number of applications for appeal received, the number of inaccuracies found
and appeals granted with regard to the criminal history checks conducted under sec-
tion 20173a, the average number of days necessary to complete the appeals process for
each appeal, and the number of appeals rejected without a hearing and a brief explanation
of the denial.

(3) As used in this section, “business day” means a day other than a Saturday, Sunday,
or any legal holiday.

Repeal of MCL 333.20173; effective date of MCL 333.20173a; effec-
tive date of MCL 333.20173b.
Enacting section 1. (1) Section 20173 of the public health code, 1978 PA 368, MCL

333.20173, is repealed effective April 1, 2006.

(2) Section 20173a of the public health code, 1978 PA 368, MCL 333.20173a, as added
by this amendatory act, takes effect April 1, 2006, since the department has secured the
necessary federal approval to utilize federal funds to reimburse those facilities for the costs
incurred for requesting a national criminal history check to be conducted by the federal
bureau of investigation and the department has filed written notice of that approval with
the secretary of state. The department shall issue a medicaid policy bulletin regarding the
payment and reimbursement for the criminal history checks by April 1, 2006. 

(3) Section 20173b of the public health code, 1978 PA 368, MCL 333.20173b, as added
by this amendatory act, takes effect the date this amendatory act is enacted.

Conditional effective date.
Enacting section 2. This amendatory act does not take effect unless all of the following

bills of the 93rd Legislature are enacted into law:

(a) Senate Bill No. 622.

(b) House Bill No. 5168.

(c) House Bill No. 5448.

This act is ordered to take immediate effect.
Approved February 16, 2006.
Filed with Secretary of State February 17, 2006.

Compiler’s note: The bills referred to in enacting section 2 were enacted into law as follows:
Senate Bill No. 622 was filed with the Secretary of State February 17, 2006, and became 2006 PA 29, Eff. Apr. 1, 2006.
House Bill No. 5168 was filed with the Secretary of State February 17, 2006, and became 2006 PA 26, Imd. Eff. Feb. 17, 2006.
House Bill No. 5448 was filed with the Secretary of State February 17, 2006, and became 2006 PA 27, Imd. Eff. Feb. 17, 2006.
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[No. 29]

(SB 622)

AN ACT to amend 1979 PA 218, entitled “An act to provide for the licensing and
regulation of adult foster care facilities; to provide for the establishment of standards of
care for adult foster care facilities; to prescribe powers and duties of the department of
social services and other departments; to prescribe certain fees; to prescribe penalties;
and to repeal certain acts and parts of acts,” (MCL 400.701 to 400.737) by adding sec-
tions 34b and 34c; and to repeal acts and parts of acts.

The People of the State of Michigan enact:

400.734b Employing or contracting with certain employees provid-
ing direct services to residents; prohibitions; criminal history
check; exemptions; written consent and identification; conditional
employment; use of criminal history record information; disclosure;
failure to conduct criminal history check; automated fingerprint
identification system database; report to legislature; costs; defini-
tions.
Sec. 34b. (1) In addition to the restrictions prescribed in sections 13, 22, and 31, and

except as otherwise provided in subsection (2), an adult foster care facility shall not employ
or independently contract with an individual who regularly has direct access to or provides
direct services to residents of the adult foster care facility after the effective date of this
section if the individual satisfies 1 or more of the following:

(a) Has been convicted of a relevant crime described under 42 USC 1320a-7.

(b) Has been convicted of any of the following felonies, an attempt or conspiracy to
commit any of those felonies, or any other state or federal crime that is similar to the
felonies described in this subdivision, other than a felony for a relevant crime described
under 42 USC 1320a-7, unless 15 years have lapsed since the individual completed all of
the terms and conditions of his or her sentencing, parole, and probation for that conviction
prior to the date of application for employment or the date of the execution of the indepen-
dent contract:

(i) A felony that involves the intent to cause death or serious impairment of a body
function, that results in death or serious impairment of a body function, that involves the
use of force or violence, or that involves the threat of the use of force or violence.

(ii) A felony involving cruelty or torture.

(iii) A felony under chapter XXA of the Michigan penal code, 1931 PA 328, MCL
750.145m to 750.145r.

(iv) A felony involving criminal sexual conduct.

(v) A felony involving abuse or neglect.

(vi) A felony involving the use of a firearm or dangerous weapon.

(vii) A felony involving the diversion or adulteration of a prescription drug or other
medications.

(c) Has been convicted of a felony or an attempt or conspiracy to commit a felony,
other than a felony for a relevant crime described under 42 USC 1320a-7 or a felony
described under subdivision (b), unless 10 years have lapsed since the individual com-
pleted all of the terms and conditions of his or her sentencing, parole, and probation for
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that conviction prior to the date of application for employment or the date of the execution
of the independent contract.

(d) Has been convicted of any of the following misdemeanors, other than a misde-
meanor for a relevant crime described under 42 USC 1320a-7, or a state or federal crime
that is substantially similar to the misdemeanors described in this subdivision, within the
10 years immediately preceding the date of application for employment or the date of the
execution of the independent contract:

(i) A misdemeanor involving the use of a firearm or dangerous weapon with the intent
to injure, the use of a firearm or dangerous weapon that results in a personal injury, or a
misdemeanor involving the use of force or violence or the threat of the use of force or
violence.

(ii) A misdemeanor under chapter XXA of the Michigan penal code, 1931 PA 328, MCL
750.145m to 750.145r.

(iii) A misdemeanor involving criminal sexual conduct.

(iv) A misdemeanor involving cruelty or torture unless otherwise provided under sub-
division (e).

(v) A misdemeanor involving abuse or neglect.

(e) Has been convicted of any of the following misdemeanors, other than a misde-
meanor for a relevant crime described under 42 USC 1320a-7, or a state or federal crime
that is substantially similar to the misdemeanors described in this subdivision, within the
5 years immediately preceding the date of application for employment or the date of the
execution of the independent contract:

(i) A misdemeanor involving cruelty if committed by an individual who is less than
16 years of age.

(ii) A misdemeanor involving home invasion.

(iii) A misdemeanor involving embezzlement.

(iv) A misdemeanor involving negligent homicide.

(v) A misdemeanor involving larceny unless otherwise provided under subdivision (g).

(vi) A misdemeanor of retail fraud in the second degree unless otherwise provided under
subdivision (g).

(vii) Any other misdemeanor involving assault, fraud, theft, or the possession or delivery
of a controlled substance unless otherwise provided under subdivision (d), (f), or (g).

(f) Has been convicted of any of the following misdemeanors, other than a misde-
meanor for a relevant crime described under 42 USC 1320a-7, or a state or federal crime
that is substantially similar to the misdemeanors described in this subdivision, within the
3 years immediately preceding the date of application for employment or the date of the
execution of the independent contract:

(i) A misdemeanor for assault if there was no use of a firearm or dangerous weapon
and no intent to commit murder or inflict great bodily injury.

(ii) A misdemeanor of retail fraud in the third degree unless otherwise provided under
subdivision (g).

(iii) A misdemeanor under part 74 of the public health code, 1978 PA 368, MCL
333.7401 to 333.7461, unless otherwise provided under subdivision (g).

(g) Has been convicted of any of the following misdemeanors, other than a misde-
meanor for a relevant crime described under 42 USC 1320a-7, or a state or federal crime
that is substantially similar to the misdemeanors described in this subdivision, within the
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year immediately preceding the date of application for employment or the date of the
execution of the independent contract:

(i) A misdemeanor under part 74 of the public health code, 1978 PA 368, MCL 333.7401
to 333.7461, if the individual, at the time of conviction, is under the age of 18.

(ii) A misdemeanor for larceny or retail fraud in the second or third degree if the
individual, at the time of conviction, is under the age of 16.

(h) Is the subject of an order or disposition under section 16b of chapter IX of the code
of criminal procedure, 1927 PA 175, MCL 769.16b.

(i) Has been the subject of a substantiated finding of neglect, abuse, or misappro-
priation of property by a state or federal agency pursuant to an investigation conducted
in accordance with 42 USC 1395i-3 or 1396r.

(2) Except as otherwise provided in subsection (6), an adult foster care facility shall
not employ or independently contract with an individual who has direct access to residents
after the effective date of this section until the adult foster care facility conducts a criminal
history check in compliance with subsections (4) and (5). This subsection and subsection (1)
do not apply to an individual who is employed by or under contract to an adult foster care
facility before the effective date of this section. Within 24 months after the effective date
of this section, an individual who is exempt under this subsection shall provide the depart-
ment of state police a set of fingerprints and the department of state police shall input
those fingerprints into the automated fingerprint identification system database established
under subsection (12). An individual who is exempt under this subsection is not limited to
working within the adult foster care facility with which he or she is employed by or under
independent contract with on the effective date of this section. That individual may transfer
to another adult foster care facility that is under the same ownership with which he or she
was employed or under contract. If that individual wishes to transfer to an adult foster
care facility that is not under the same ownership, he or she may do so provided that a
criminal history check is conducted by the new facility in accordance with subsection (4).
If an individual who is exempt under this subsection is subsequently convicted of a crime
or offense described under subsection (1)(a) through (g) or found to be the subject of a
substantiated finding described under subsection (1)(i) or an order or disposition described
under subsection (1)(h), or is found to have been convicted of a relevant crime described
under subsection (1)(a), he or she is no longer exempt and shall be terminated from employ-
ment or denied employment.

(3) An individual who applies for employment either as an employee or as an independent
contractor with an adult foster care facility and has received a good faith offer of employ-
ment or independent contract from the adult foster care facility shall give written consent
at the time of application for the department of state police to conduct an initial criminal
history check under this section. The individual, at the time of initial application, shall provide
identification acceptable to the department of state police.

(4) Upon receipt of the written consent and identification required under subsec-
tion (3), the adult foster care facility that has made a good faith offer of employment or
independent contract shall make a request to the department of state police to conduct a
criminal history check on the individual and input the individual’s fingerprints into the
automated fingerprint identification system database, and shall make a request to the
relevant licensing or regulatory department to perform a check of all relevant registries
established pursuant to federal and state law and regulations for any substantiated
findings of abuse, neglect, or misappropriation of property. The request shall be made in a
manner prescribed by the department of state police and the relevant licensing or regulatory
department or agency. The adult foster care facility shall make the written consent and
identification available to the department of state police and the relevant licensing or
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regulatory department or agency. If the department of state police or the federal bureau
of investigation charges a fee for conducting the initial criminal history check, the charge
shall be paid by or reimbursed by the department with federal funds as provided to
implement a pilot program for national and state background checks on direct patient
access employees of long-term care facilities or providers in accordance with section 307
of the medicare prescription drug, improvement, and modernization act of 2003, Public
Law 108-173. The adult foster care facility shall not seek reimbursement for a charge
imposed by the department of state police or the federal bureau of investigation from the
individual who is the subject of the initial criminal history check. The department of state
police shall conduct an initial criminal history check on the individual named in the request.
The department of state police shall provide the department with a written report of the
criminal history check conducted under this subsection that contains a criminal record. The
report shall contain any criminal history record information on the individual maintained
by the department of state police.

(5) Upon receipt of the written consent and identification required under subsec-
tion (3), if the individual has applied for employment either as an employee or as an
independent contractor with an adult foster care facility, the adult foster care facility that
has made a good faith offer of employment or independent contract shall comply with
subsection (4) and shall make a request to the department of state police to forward the
individual’s fingerprints to the federal bureau of investigation. The department of state
police shall request the federal bureau of investigation to make a determination of the
existence of any national criminal history pertaining to the individual. An individual
described in this subsection shall provide the department of state police with a set of
fingerprints. The department of state police shall complete the criminal history check
under subsection (4) and, except as otherwise provided in this subsection, provide the
results of its determination under subsection (4) and the results of the federal bureau of
investigation determination to the department within 30 days after the request is made.
If the requesting adult foster care facility is not a state department or agency and if a
criminal conviction is disclosed on the written report of the criminal history check
obtained under subsection (4) or the federal bureau of investigation determination, the
department shall notify the adult foster care facility and the individual in writing of the
type of crime disclosed on the written report of the criminal history check obtained under
subsection (4) or the federal bureau of investigation determination without disclosing the
details of the crime. The notification shall inform the facility or agency and the applicant
regarding the appeal process in section 34c. Any charges imposed by the department of
state police or the federal bureau of investigation for conducting an initial criminal history
check or making a determination under this subsection shall be paid in the manner
required under subsection (4).

(6) If an adult foster care facility determines it necessary to employ or independently
contract with an individual before receiving the results of the individual’s criminal history
check required under this section, the adult foster care facility may conditionally employ
the individual if both of the following apply:

(a) The adult foster care facility requests the criminal history check required under
this section, upon conditionally employing the individual.

(b) The individual signs a written statement indicating all of the following:

(i) That he or she has not been convicted of 1 or more of the crimes that are described in
subsection (1)(a) to (g) within the applicable time period prescribed by subsection (1)(a) to (g).

(ii) That he or she is not the subject of an order or disposition described in subsec-
tion (1)(h).
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(iii) That he or she has not been the subject of a substantiated finding as described in
subsection (1)(i).

(iv) The individual agrees that, if the information in the criminal history check conducted
under this section does not confirm the individual’s statement under subparagraphs (i) to
(iii), his or her employment will be terminated by the adult foster care facility as required
under subsection (1) unless and until the individual can prove that the information is
incorrect.

(v) That he or she understands the conditions described in subparagraphs (i) to (iv)
that result in the termination of his or her employment and that those conditions are good
cause for termination.

(7) The department shall develop and distribute the model form for the statement
required under subsection (6)(b). The department shall make the model form available to
adult foster care facilities upon request at no charge.

(8) If an individual is conditionally employed under subsection (6), and the report de-
scribed in subsection (4) or (5), if applicable, does not confirm the individual’s statement under
subsection (6)(b)(i) to (iii), the adult foster care facility shall terminate the individual’s em-
ployment as required by subsection (1).

(9) An individual who knowingly provides false information regarding his or her identity,
criminal convictions, or substantiated findings on a statement described in subsection (6)(b)(i)
to (iii) is guilty of a misdemeanor punishable by imprisonment for not more than 93 days
or a fine of not more than $500.00, or both.

(10) An adult foster care facility shall use criminal history record information obtained
under subsection (4) or (5) only for the purpose of evaluating an individual’s qualifications
for employment in the position for which he or she has applied and for the purposes of
subsections (6) and (8). An adult foster care facility or an employee of the adult foster care
facility shall not disclose criminal history record information obtained under this section
to a person who is not directly involved in evaluating the individual’s qualifications for
employment or independent contract. An individual who knowingly uses or disseminates
the criminal history record information obtained under subsection (4) or (5) in violation of
this subsection is guilty of a misdemeanor punishable by imprisonment for not more than
93 days or a fine of not more than $1,000.00, or both. Upon written request from another
adult foster care facility, psychiatric facility or intermediate care facility for people with
mental retardation, or health facility or agency that is considering employing or indepen-
dently contracting with an individual, an adult foster care facility that has obtained
criminal history record information under this section on that individual shall, with the
consent of the applicant, share the information with the requesting adult foster care facility,
psychiatric facility or intermediate care facility for people with mental retardation, or health
facility or agency. Except for a knowing or intentional release of false information, an
adult foster care facility has no liability in connection with a background check conducted
under this section or the release of criminal history record information under this subsection.

(11) As a condition of continued employment, each employee or independent contractor
shall do both of the following:

(a) Agree in writing to report to the adult foster care facility immediately upon being
arraigned on 1 or more of the criminal offenses listed in subsection (1)(a) to (g), upon being
convicted of 1 or more of the criminal offenses listed in subsection (1)(a) to (g), upon
becoming the subject of an order or disposition described under subsection (1)(h), and
upon becoming the subject of a substantiated finding described under subsection (1)(i).
Reporting of an arraignment under this subdivision is not cause for termination or denial
of employment.
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(b) If a set of fingerprints is not already on file with the department of state police,
provide the department of state police with a set of fingerprints.

(12) In addition to sanctions set forth in this act, a licensee, owner, administrator, or
operator of an adult foster care facility who knowingly and willfully fails to conduct the
criminal history checks as required under this section is guilty of a misdemeanor punish-
able by imprisonment for not more than 1 year or a fine of not more than $5,000.00, or
both.

(13) In collaboration with the department of state police, the department of informa-
tion technology shall establish an automated fingerprint identification system database
that would allow the department of state police to store and maintain all fingerprints
submitted under this section and would provide for an automatic notification at the time
a subsequent criminal arrest fingerprint card submitted into the system matches a set of
fingerprints previously submitted in accordance with this section. Upon such notification,
the department of state police shall immediately notify the department and the department
shall immediately contact the respective adult foster care facility with which that individual
is associated. Information in the database established under this subsection is confidential,
is not subject to disclosure under the freedom of information act, 1976 PA 442, MCL 15.231
to 15.246, and shall not be disclosed to any person except for purposes of this act or for law
enforcement purposes.

(14) If an individual independently contracts with an adult foster care facility, subsec-
tions (1) and (2) do not apply if the contractual work performed by the individual is not
directly related to the clinical, health care, or personal services delivered by the adult foster
care facility or if the individual’s duties are not performed on an ongoing basis with direct
access to residents. This exception includes, but is not limited to, an individual who inde-
pendently contracts with the adult foster care facility to provide utility, maintenance,
construction, or communication services.

(15) Within 1 year after the effective date of the amendatory act that added this section,
the department shall submit a written report to the legislature regarding each of the fol-
lowing:

(a) The impact and effectiveness of this amendatory act.

(b) The feasibility of implementing criminal history checks on volunteers who work in the
adult foster care facilities and on state agency employees who are involved in the licensing
of the adult foster care facilities and regulation of the employees.

(c) The amount of federal funds provided to implement a pilot program for national and
state criminal history checks on direct access employees of long-term care facilities or pro-
viders, the amount of those funds expended to date, and the amount of those funds remain-
ing.

(16) By March 1, 2007, the department and the department of state police shall develop
and implement an electronic web-based system to assist the adult foster care facilities
required to check relevant registries and conduct criminal history checks of its employees
and independent contractors and to provide for an automated notice to the adult foster
care facilities for the individuals entered in the system who, since the initial check, have
been convicted of a disqualifying offense or have been the subject of a substantiated finding
of abuse, neglect, or misappropriation of property.

(17) The department shall submit to the legislature not later than 3 years after the
effective date of the amendatory act that added this subsection a written report regarding
the department’s plan to continue performing criminal history checks if adequate federal
funding is not available to continue performing future criminal history checks.
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(18) An adult foster care facility or a prospective employee covered under this section
may not be charged for the cost of an initial criminal history check required under this act.

(19) As used in this section:

(a) “Direct access” means access to a resident or resident’s property, financial informa-
tion, medical records, treatment information, or any other identifying information.

(b) “Health facility or agency” means a health facility or agency as defined in sec-
tion 20106 of the public health code, 1978 PA 368, MCL 333.20106.

(c) “Independent contract” means a contract entered into by an adult foster care facility
with an individual who provides the contracted services independently or a contract entered
into by an adult foster care facility with an organization or agency that employs or contracts
with an individual after complying with the requirements of this section to provide the
contracted services to the adult foster care facility on behalf of the organization or agency.

(d) “Title XIX” means title XIX of the social security act, 42 USC 1396 to 1396r-6 and
1396r-8 to 1396v.

400.734c Disqualification from or denial of employment based on
criminal history check; appeal; decision; report to legislature;
“business day” defined.
Sec. 34c. (1) An individual who has been disqualified from or denied employment by an

adult foster care facility based on a criminal history check conducted pursuant to sec-
tion 34a or 34b may appeal to the department if he or she believes that the criminal history
report is inaccurate, and the appeal shall be conducted as a contested case hearing conducted
pursuant to the administrative procedures act of 1969, 1969 PA 306, MCL 24.201 to 24.328.
The individual shall file the appeal with the director of the department within 15 business
days after receiving the written report of the criminal history check unless the conviction
contained in the criminal history report is one that may be expunged or set aside. If an
individual has been disqualified or denied employment based on a conviction that may be
expunged or set aside, then he or she shall file the appeal within 15 business days after a
court order granting or denying his or her application to expunge or set aside that conviction
is granted. If the order is granted and the conviction is expunged or set aside, then the
individual shall not be disqualified or denied employment based solely on that conviction.
The director shall review the appeal and issue a written decision within 30 business days
after receiving the appeal. The decision of the director is final.

(2) One year after the effective date of this section and each year thereafter for the
next 3 years, the department shall provide the legislature with a written report regarding
the appeals process implemented under this section for employees subject to criminal history
checks. The report shall include, but is not limited to, for the immediately preceding year
the number of applications for appeal received, the number of inaccuracies found and appeals
granted with regard to the criminal history checks conducted under section 34b, the average
number of days necessary to complete the appeals process for each appeal, and the number
of appeals rejected without a hearing and a brief explanation of the denial.

(3) As used in this section, “business day” means a day other than a Saturday, Sunday,
or any legal holiday.

Repeal of MCL 400.734a.
Enacting section 1. Section 34a of the adult foster care facility licensing act, 1979 PA 218,

MCL 400.734a, is repealed effective April 1, 2006.
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Effective date of MCL 400.734b and 400.734c.
Enacting section 2. Sections 34b and 34c of the adult foster care facility licensing act,

1979 PA 218, MCL 400.734b, as added by this amendatory act, take effect April 1, 2006,
since the department has secured the necessary federal approval to utilize federal funds
to reimburse those facilities for the costs incurred for requesting a national criminal
history check to be conducted by the federal bureau of investigation and the department
has filed written notice of that approval with the secretary of state. The department shall
issue a medicaid policy bulletin regarding the payment and reimbursement for the criminal
history checks by April 1, 2006.

Conditional effective date.
Enacting section 3. This amendatory act does not take effect unless all of the following

bills of the 93rd Legislature are enacted into law:

(a) Senate Bill No. 621.

(b) House Bill No. 5168.

(c) House Bill No. 5448.

This act is ordered to take immediate effect.
Approved February 16, 2006.
Filed with Secretary of State February 17, 2006.

Compiler’s note: The bills referred to in enacting section 3 were enacted into law as follows:
Senate Bill No. 621 was filed with the Secretary of State February 17, 2006, and became 2006 PA 28, Imd. Eff. Feb. 17, 2006.
House Bill No. 5168 was filed with the Secretary of State February 17, 2006, and became 2006 PA 26, Imd. Eff. Feb. 17, 2006.
House Bill No. 5448 was filed with the Secretary of State February 17, 2006, and became 2006 PA 27, Imd. Eff. Feb. 17, 2006.
In enacting section 2, the citation to “1979 PA 218, MCL 400.734b” evidently should read “1979 PA 218, MCL 400.734b and 400.734c.”

[No. 30]

(SB 351)

AN ACT to amend 1978 PA 368, entitled “An act to protect and promote the public
health; to codify, revise, consolidate, classify, and add to the laws relating to public health;
to provide for the prevention and control of diseases and disabilities; to provide for the
classification, administration, regulation, financing, and maintenance of personal, environ-
mental, and other health services and activities; to create or continue, and prescribe the
powers and duties of, departments, boards, commissions, councils, committees, task forces,
and other agencies; to prescribe the powers and duties of governmental entities and officials;
to regulate occupations, facilities, and agencies affecting the public health; to regulate
health maintenance organizations and certain third party administrators and insurers; to
provide for the imposition of a regulatory fee; to provide for the levy of taxes against certain
health facilities or agencies; to promote the efficient and economical delivery of health care
services, to provide for the appropriate utilization of health care facilities and services,
and to provide for the closure of hospitals or consolidation of hospitals or services; to provide
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for the collection and use of data and information; to provide for the transfer of property;
to provide certain immunity from liability; to regulate and prohibit the sale and offering
for sale of drug paraphernalia under certain circumstances; to provide for the implementation
of federal law; to provide for penalties and remedies; to provide for sanctions for violations
of this act and local ordinances; to provide for an appropriation and supplements; to repeal
certain acts and parts of acts; to repeal certain parts of this act; and to repeal certain parts
of this act on specific dates,” by amending sections 16131 and 16263 (MCL 333.16131 and
333.16263), as amended by 2004 PA 97, and by adding section 16322 and part 165.

The People of the State of Michigan enact:

333.16131 Boards and task forces; expiration of terms of members;
exception.
Sec. 16131. The terms of office of individual members of the boards and task forces,

except those appointed to fill vacancies, expire 4 years after appointment as follows: 

Acupuncture June 30

Audiologists June 30

Nursing June 30

Nursing home administrator June 30

Optometry June 30

Pharmacy June 30

Podiatric medicine and surgery June 30

Dentistry June 30

Chiropractic December 31

Counseling June 30

Marriage and family therapy June 30

Medicine December 31

Occupational therapists December 31

Osteopathic medicine and surgery December 31

Physical therapy December 31

Psychology December 31

Respiratory care December 31

Social work December 31

Veterinary medicine December 31

333.16263 Restricted use of words, titles, or letters.
Sec. 16263. (1) Except as provided in subsection (2), the following words, titles, or letters

or a combination thereof, with or without qualifying words or phrases, are restricted in use
only to those persons authorized under this article to use the terms and in a way prescribed
in this article:

(a) “Chiropractic”, “doctor of chiropractic”, “chiropractor”, “d.c.”, and “chiropractic
physician”.

(b) “Dentist”, “doctor of dental surgery”, “oral and maxillofacial surgeon”, “orthodontist”,
“prosthodontist”, “periodontist”, “endodontist”, “oral pathologist”, “pediatric dentist”, “dental
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hygienist”, “registered dental hygienist”, “dental assistant”, “registered dental assistant”,
“r.d.a.”, “d.d.s.”, “d.m.d.”, and “r.d.h.”. 

(c) “Doctor of medicine” and “m.d.”.

(d) “Physician’s assistant” and “p.a.”.

(e) “Registered professional nurse”, “registered nurse”, “r.n.”, “licensed practical nurse”,
“l.p.n.”, “nurse midwife”, “nurse anesthetist”, “nurse practitioner”, “trained attendant”, and
“t.a.”.

(f) “Doctor of optometry”, “optometrist”, and “o.d.”.

(g) “Osteopath”, “osteopathy”, “osteopathic practitioner”, “doctor of osteopathy”, “diplo-
mate in osteopathy”, and “d.o.”.

(h) “Pharmacy”, “pharmacist”, “apothecary”, “drugstore”, “druggist”, “medicine store”,
“prescriptions”, and “r.ph.”.

(i) “Physical therapy”, “physical therapist”, “physiotherapist”, “registered physical
therapist”, “licensed physical therapist”, “physical therapy technician”, “p.t.”, “r.p.t.”,
“l.p.t.”, and “p.t.t.”.

(j) “Chiropodist”, “chiropody”, “chiropodical”, “podiatry”, “podiatrist”, “podiatric”, “doctor
of podiatric medicine”, “foot specialist”, “podiatric physician and surgeon”, and “d.p.m.”.

(k) “Consulting psychologist”, “psychologist”, “psychological assistant”, “psychological
examiner”, “licensed psychologist”, and “limited licensed psychologist”.

(l) “Licensed professional counselor”, “licensed counselor”, “professional counselor”,
and “l.p.c.”.

(m) “Sanitarian”, “registered sanitarian”, and “r.s.”.

(n) Until July 1, 2005, “social worker”, “certified social worker”, “social work technician”,
“s.w.”, “c.s.w.”, and “s.w.t.”. Beginning July 1, 2005, “social worker”, “licensed master’s social
worker”, “licensed bachelor’s social worker”, “registered social service technician”, “social
service technician”, “l.m.s.w.”, “l.b.s.w.”, and “r.s.s.t.”.

(o) “Veterinary”, “veterinarian”, “veterinary doctor”, “veterinary surgeon”, “doctor of
veterinary medicine”, “v.m.d.”, “d.v.m.”, “animal technician”, or “animal technologist”.

(p) “Occupational therapist”, “occupational therapist registered”, “certified occupational
therapist”, “o.t.”, “o.t.r.”, “c.o.t.”, “certified occupational therapy assistant”, “occupational
therapy assistant”, or “c.o.t.a.”.

(q) “Marriage advisor” or “marriage consultant”; “family counselor”, “family advisor”,
“family therapist”, or “family consultant”; “family guidance counselor”, “family guidance ad-
visor”, or “family guidance consultant”; “marriage guidance counselor”, “marriage guidance
advisor”, or “marriage guidance consultant”; “family relations counselor”; “marriage relations
counselor”, “marriage relations advisor”, or “marriage relations consultant”; “marital coun-
selor” or “marital therapist”; “limited licensed marriage and family therapist” or “limited
licensed marriage counselor”; “licensed marriage and family therapist” or “licensed marriage
counselor”; and “l.m.f.t.”.

(r) “Nursing home administrator”.

(s) “Respiratory therapist”, “respiratory care practitioner”, “licensed respiratory thera-
pist”, “licensed respiratory care practitioner”, “r.t.”, “r.c.p.”, “l.r.t.”, and “l.r.c.p.”.

(t) “Audiometrist”, “audiologist”, “hearing therapist”, “hearing aid audiologist”, “educa-
tional audiologist”, “industrial audiologist”, and “clinical audiologist”.

(u) “Acupuncturist”, “certified acupuncturist”, and “registered acupuncturist”.
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(2) Notwithstanding section 16261, a person who was specially trained at an institution
of higher education in this state to assist a physician in the field of orthopedics and upon
completion of training, received a 2-year associate of science degree as an orthopedic
physician’s assistant before January 1, 1977, may use the title “orthopedic physician’s
assistant” whether or not the person is licensed under this article.

333.16322 Acupuncturist; registration fees.
Sec. 16322. Fees for a person registered or seeking registration as an acupuncturist

under part 165 are as follows:

(a) Application processing fee ...........................................................................................$75.00

(b) Registration fee, per year..........................................................................................$200.00

PART 165.

333.16501 Definitions.
Sec. 16501. (1) As used in this part:

(a) “Acupuncture” means the insertion and manipulation of needles through the surface
of the human body at specific locations on the human body for the prevention or correction
of disease, injury, pain, or other condition.

(b) “Acupuncturist” means an individual who practices acupuncture and is registered,
or otherwise authorized, under this part.

(2) In addition to the definitions in this part, article 1 contains general definitions and
principles of construction applicable to all articles in the code and part 161 contains definitions
applicable to this part.

333.16511 Use of titles; registration required; exceptions.
Sec. 16511. (1) Except as otherwise provided under subsection (2), after rules are promul-

gated under section 16145, an individual shall not use the title “acupuncturist”, “certified acu-
puncturist”, or “registered acupuncturist” unless he or she is registered under this part.

(2) Neither of the following is subject to the provisions of this part:

(a) A physician who is licensed under part 170 or 175.

(b) An individual who is certified by the national acupuncture detoxification associa-
tion.

333.16521 Michigan board of acupuncture; creation; membership.
Sec. 16521. The Michigan board of acupuncture is created in the department and shall

consist of the following 9 voting members who meet the requirements of part 161:

(a) Four acupuncturists. The members initially appointed under this subdivision shall
meet the requirements of section 16135.

(b) Three physicians licensed under part 170 or 175.

(c) Two public members.

333.16525 Rules.
Sec. 16525. (1) The department, in consultation with the board, shall promulgate rules

setting forth the minimum standards for registration as an acupuncturist. The department,
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in consultation with the board, may adopt by reference the professional standards issued
by a certified program that is recognized by the national commission for certifying
agencies or by a nationally recognized trade association.

(2) The department, in consultation with the board, shall not promulgate rules under
this section that diminish competition or exceed the minimum level of regulation necessary
to protect the public.

333.16529 Third party reimbursement or worker’s compensation
benefits.
Sec. 16529. This part does not require new or additional third party reimbursement or

mandated worker’s compensation benefits for services by an individual registered as an
acupuncturist under this part.

Effective date.
Enacting section 1. This amendatory act takes effect July 1, 2006.

This act is ordered to take immediate effect.
Approved February 22, 2006.
Filed with Secretary of State February 23, 2006.

[No. 31]

(SB 794)

AN ACT to amend 1978 PA 368, entitled “An act to protect and promote the public
health; to codify, revise, consolidate, classify, and add to the laws relating to public health;
to provide for the prevention and control of diseases and disabilities; to provide for the
classification, administration, regulation, financing, and maintenance of personal, environ-
mental, and other health services and activities; to create or continue, and prescribe the
powers and duties of, departments, boards, commissions, councils, committees, task forces,
and other agencies; to prescribe the powers and duties of governmental entities and officials;
to regulate occupations, facilities, and agencies affecting the public health; to regulate health
maintenance organizations and certain third party administrators and insurers; to provide
for the imposition of a regulatory fee; to provide for the levy of taxes against certain health
facilities or agencies; to promote the efficient and economical delivery of health care services,
to provide for the appropriate utilization of health care facilities and services, and to pro-
vide for the closure of hospitals or consolidation of hospitals or services; to provide for the
collection and use of data and information; to provide for the transfer of property; to provide
certain immunity from liability; to regulate and prohibit the sale and offering for sale of
drug paraphernalia under certain circumstances; to provide for the implementation of federal
law; to provide for penalties and remedies; to provide for sanctions for violations of this
act and local ordinances; to provide for an appropriation and supplements; to repeal certain
acts and parts of acts; to repeal certain parts of this act; and to repeal certain parts of this
act on specific dates,” (MCL 333.1101 to 333.25211) by adding sections 5430 and 5432.
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The People of the State of Michigan enact:

333.5430 Newborn screening quality assurance advisory committee;
membership; appointment; screening tests; annual review of list;
report; recommendations; approval or rejection by legislature.
Sec. 5430. (1) The newborn screening quality assurance advisory committee is created

in the department. The newborn screening quality assurance advisory committee shall con-
sist of 10 members and be appointed by the department as follows:

(a) One individual representing a Michigan nonprofit health care corporation.

(b) One individual representing the Michigan health and hospital association.

(c) One individual representing the Michigan state medical society.

(d) One individual representing the Michigan osteopathic association.

(e) One individual representing the department’s medical services administration.

(f) One individual representing the department’s public health administration.

(g) One individual who is a neonatologist with experience and background in newborn
screening.

(h) One individual representing health maintenance organizations.

(i) Two individuals representing the general public.

(2) The newborn screening quality assurance advisory committee shall meet annually
to review the list of newborn screening tests required under section 5431 and under depart-
ment rules, regulations, and guidelines. The newborn screening quality assurance advisory
committee shall, on an annual basis, submit a written report to the department regarding
the appropriateness of the existing list of required newborn screening tests. The newborn
screening quality assurance advisory committee shall also include in the report recommen-
dations to revise the list to include additional newborn screening tests that are nationally
recognized in the scientific literature or national standards for conditions that can be amelio-
rated or treated if identified by a newborn screening test and to remove certain tests that
are no longer supported in the scientific literature or national standard as being effective
for ameliorating or treating conditions that can be identified by newborn screening.

(3) The newborn screening quality assurance advisory committee shall conduct a financial
review of any recommended changes to the list of newborn screening tests and shall include
in the written report required under subsection (2) a recommendation for the increase or
decrease in the amount charged pursuant to section 5431 for newborn screening tests. The
recommended change shall not exceed any net change in the amount of the actual cost of
any proposed additional tests and follow-up minus savings from any proposed deleted tests
and follow-up.

(4) Within 30 days after the department has received the report required under sub-
section (2), the department may approve or reject the recommendations of the newborn
screening quality assurance advisory committee. If the department does not reject the
recommendations or fails to act within the 30 days, then the recommendations shall be for-
warded to the standing committees in the senate and house of representatives that consider
issues pertaining to public health for approval.

(5) Within 45 days after the recommendations are forwarded and received, the legis-
lature shall approve or reject those recommendations without amendment by concurrent
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resolution adopted by both standing committees of the senate and house of representatives
that consider issues pertaining to public health and both houses of the legislature by recorded
vote. If the proposed recommendations are not submitted on a legislative session day, the
45 days commence on the first legislative session day after the recommendations are sub-
mitted. The 45 days shall include not less than 9 legislative session days. If the recommen-
dations are not rejected within the 45-day period, the recommendations shall be considered
approved, shall be adopted by the department, and shall take effect 6 months after the
recommendations are adopted by both houses of the legislature or considered approved as
provided under this subsection.

333.5432 Hearing test and screening.
Sec. 5432. If a health professional in charge of the care of a newborn infant or, if none,

the health professional in charge at the birth of an infant, the hospital, the health depart-
ment, or other facility administers or causes to be administered to the infant a hearing
test and screening, then that person or facility shall report to the department, on a form
as prescribed by the department, the results of all hearing tests and screens conducted on
infants who are less than 12 months of age and on children who have been diagnosed with
hearing loss and are less than 3 years of age. The report shall include the type, degree,
and symmetry of the diagnosis, along with where and when the diagnosis was made.

This act is ordered to take immediate effect.
Approved February 22, 2006.
Filed with Secretary of State February 23, 2006.

[No. 32]

(HB 5471)

AN ACT to amend 1996 PA 381, entitled “An act to authorize municipalities to create
a brownfield redevelopment authority to facilitate the implementation of brownfield plans;
to create brownfield redevelopment zones; to promote the revitalization, redevelopment, and
reuse of certain property, including, but not limited to, tax reverted, blighted, or functionally
obsolete property; to prescribe the powers and duties of brownfield redevelopment author-
ities; to permit the issuance of bonds and other evidences of indebtedness by an authority;
to authorize the acquisition and disposal of certain property; to authorize certain funds; to
prescribe certain powers and duties of certain state officers and agencies; and to authorize
and permit the use of certain tax increment financing,” by amending sections 2, 13, and 15
(MCL 125.2652, 125.2663, and 125.2665), as amended by 2005 PA 101.

The People of the State of Michigan enact:

125.2652 Definitions.
Sec. 2. As used in this act:

(a) “Additional response activities” means response activities identified as part of a
brownfield plan that are in addition to baseline environmental assessment activities and
due care activities for an eligible property.
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(b) “Authority” means a brownfield redevelopment authority created under this act.

(c) “Baseline environmental assessment” means that term as defined in section 20101
of the natural resources and environmental protection act, 1994 PA 451, MCL 324.20101.

(d) “Baseline environmental assessment activities” means those response activities iden-
tified as part of a brownfield plan that are necessary to complete a baseline environmental
assessment for an eligible property in the brownfield plan.

(e) “Blighted” means property that meets any of the following criteria:

(i) Has been declared a public nuisance in accordance with a local housing, building,
plumbing, fire, or other related code or ordinance.

(ii) Is an attractive nuisance to children because of physical condition, use, or occupancy.

(iii) Is a fire hazard or is otherwise dangerous to the safety of persons or property.

(iv) Has had the utilities, plumbing, heating, or sewerage permanently disconnected,
destroyed, removed, or rendered ineffective so that the property is unfit for its intended
use.

(v) Is tax reverted property owned by a qualified local governmental unit, by a county,
or by this state. The sale, lease, or transfer of tax reverted property by a qualified local
governmental unit, county, or this state after the property’s inclusion in a brownfield plan
shall not result in the loss to the property of the status as blighted property for purposes
of this act.

(vi) Is property owned or under the control of a land bank fast track authority under
the land bank fast track act, whether or not located within a qualified local governmental
unit. Property included within a brownfield plan prior to the date it meets the requirements
of this subdivision to be eligible property shall be considered to become eligible property
as of the date the property is determined to have been or becomes qualified as, or is combined
with, other eligible property. The sale, lease, or transfer of the property by a land bank
fast track authority after the property’s inclusion in a brownfield plan shall not result in
the loss to the property of the status as blighted property for purposes of this act.

(f) “Board” means the governing body of an authority.

(g) “Brownfield plan” means a plan that meets the requirements of section 13 and is
adopted under section 14.

(h) “Captured taxable value” means the amount in 1 year by which the current taxable
value of an eligible property subject to a brownfield plan, including the taxable value or as-
sessed value, as appropriate, of the property for which specific taxes are paid in lieu of proper-
ty taxes, exceeds the initial taxable value of that eligible property. The state tax commission
shall prescribe the method for calculating captured taxable value.

(i) “Chief executive officer” means the mayor of a city, the village manager of a village,
the township supervisor of a township, or the county executive of a county or, if the county
does not have an elected county executive, the chairperson of the county board of commis-
sioners.

(j) “Department” means the department of environmental quality.

(k) “Due care activities” means those response activities identified as part of a brownfield
plan that are necessary to allow the owner or operator of an eligible property in the plan
to comply with the requirements of section 20107a of the natural resources and environ-
mental protection act, 1994 PA 451, MCL 324.20107a.
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(l) “Economic opportunity zone” means 1 or more parcels of property that meet all of
the following:

(i) That together are 40 or more acres in size.

(ii) That contain a manufacturing facility that consists of 500,000 or more square feet.

(iii) That are located in a municipality that has a population of 30,000 or less and that
is contiguous to a qualified local governmental unit.

(m) “Eligible activities” or “eligible activity” does not include activities related to multi-
source commercial hazardous waste disposal wells as that term is defined in section 62506a
of the natural resources and environmental protection act, 1994 PA 451, MCL 324.62506a,
but means 1 or more of the following:

(i) Baseline environmental assessment activities.

(ii) Due care activities.

(iii) Additional response activities.

(iv) For eligible activities on eligible property that was used or is currently used for
commercial, industrial, or residential purposes that is in a qualified local governmental unit,
that is owned or under the control of a land bank fast track authority, or that is located in
an economic opportunity zone, and is a facility, functionally obsolete, or blighted, and except
for purposes of section 38d of the single business tax act, 1975 PA 228, MCL 208.38d, the
following additional activities:

(A) Infrastructure improvements that directly benefit eligible property.

(B) Demolition of structures that is not response activity under section 20101 of the
natural resources and environmental protection act, 1994 PA 451, MCL 324.20101.

(C) Lead or asbestos abatement.

(D) Site preparation that is not response activity under section 20101 of the natural
resources and environmental protection act, 1994 PA 451, MCL 324.20101.

(E) Assistance to a land bank fast track authority in clearing or quieting title to, or
selling or otherwise conveying, property owned or under the control of a land bank fast
track authority.

(v) Relocation of public buildings or operations for economic development purposes with
prior approval of the Michigan economic development authority.

(vi) For eligible activities on eligible property that is a qualified facility that is not located
in a qualified local governmental unit and that is a facility, functionally obsolete, or blighted,
the following additional activities:

(A) Infrastructure improvements that directly benefit eligible property.

(B) Demolition of structures that is not response activity under section 20101 of the
natural resources and environmental protection act, 1994 PA 451, MCL 324.20101.

(C) Lead or asbestos abatement.

(D) Site preparation that is not response activity under section 20101 of the natural
resources and environmental protection act, 1994 PA 451, MCL 324.20101.

(n) “Eligible property” means property for which eligible activities are identified under
a brownfield plan that was used or is currently used for commercial, industrial, or residential
purposes that is either in a qualified local governmental unit and is a facility, functionally
obsolete, or blighted or is not in a qualified local governmental unit and is a facility, and
includes parcels that are adjacent or contiguous to that property if the development of the
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adjacent and contiguous parcels is estimated to increase the captured taxable value of that
property or tax reverted property owned or under the control of a land bank fast track
authority. Eligible property includes, to the extent included in the brownfield plan, personal
property located on the property. Eligible property does not include qualified agricultural
property exempt under section 7ee of the general property tax act, 1893 PA 206, MCL
211.7ee, from the tax levied by a local school district for school operating purposes to the
extent provided under section 1211 of the revised school code, 1976 PA 451, MCL 380.1211.

(o) “Facility” means that term as defined in section 20101 of the natural resources and
environmental protection act, 1994 PA 451, MCL 324.20101.

(p) “Fiscal year” means the fiscal year of the authority.

(q) “Functionally obsolete” means that the property is unable to be used to adequately
perform the function for which it was intended due to a substantial loss in value resulting
from factors such as overcapacity, changes in technology, deficiencies or superadequacies
in design, or other similar factors that affect the property itself or the property’s relationship
with other surrounding property.

(r) “Governing body” means the elected body having legislative powers of a municipality
creating an authority under this act.

(s) “Infrastructure improvements” means a street, road, sidewalk, parking facility, pedes-
trian mall, alley, bridge, sewer, sewage treatment plant, property designed to reduce, elimi-
nate, or prevent the spread of identified soil or groundwater contamination, drainage system,
waterway, waterline, water storage facility, rail line, utility line or pipeline, or other similar
or related structure or improvement, together with necessary easements for the structure
or improvement, owned or used by a public agency or functionally connected to similar or
supporting property owned or used by a public agency, or designed and dedicated to use
by, for the benefit of, or for the protection of the health, welfare, or safety of the public
generally, whether or not used by a single business entity, provided that any road, street,
or bridge shall be continuously open to public access and that other property shall be
located in public easements or rights-of-way and sized to accommodate reasonably fore-
seeable development of eligible property in adjoining areas.

(t) “Initial taxable value” means the taxable value of an eligible property identified in
and subject to a brownfield plan at the time the resolution adding that eligible property
in the brownfield plan is adopted, as shown either by the most recent assessment roll for
which equalization has been completed at the time the resolution is adopted or, if provided
by the brownfield plan, by the next assessment roll for which equalization will be completed
following the date the resolution adding that eligible property in the brownfield plan is
adopted. Property exempt from taxation at the time the initial taxable value is determined
shall be included with the initial taxable value of zero. Property for which a specific tax is
paid in lieu of property tax shall not be considered exempt from taxation. The state tax
commission shall prescribe the method for calculating the initial taxable value of property
for which a specific tax was paid in lieu of property tax.

(u) “Land bank fast track authority” means an authority created under the land bank
fast track act, 2003 PA 258, MCL 124.751 to 124.774.

(v) “Local taxes” means all taxes levied other than taxes levied for school operating
purposes.

(w) “Municipality” means all of the following:

(i) A city.
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(ii) A village.

(iii) A township in those areas of the township that are outside of a village.

(iv) A township in those areas of the township that are in a village upon the concur-
rence by resolution of the village in which the zone would be located.

(v) A county.

(x) “Owned or under the control of” means that a land bank fast track authority has
1 or more of the following:

(i) An ownership interest in the property.

(ii) A tax lien on the property.

(iii) A tax deed to the property.

(iv) A contract with this state or a political subdivision of this state to enforce a lien on
the property.

(v) A right to collect delinquent taxes, penalties, or interest on the property.

(vi) The ability to exercise its authority over the property.

(y) “Qualified facility” means a landfill facility area of 140 or more contiguous acres
that is located in a city and that contains a landfill, a material recycling facility, and an
asphalt plant that are no longer in operation.

(z) “Qualified local governmental unit” means that term as defined in the obsolete
property rehabilitation act, 2000 PA 146, MCL 125.2781 to 125.2797.

(aa) “Qualified taxpayer” means that term as defined in sections 38d and 38g of the
single business tax act, 1975 PA 228, MCL 208.38d and 208.38g.

(bb) “Remedial action plan” means a plan that meets both of the following require-
ments:

(i) Is a remedial action plan as that term is defined in section 20101 of the natural
resources and environmental protection act, 1994 PA 451, MCL 324.20101.

(ii) Describes each individual activity to be conducted to complete eligible activities
and the associated costs of each individual activity.

(cc) “Response activity” means that term as defined in section 20101 of the natural
resources and environmental protection act, 1994 PA 451, MCL 324.20101.

(dd) “Specific taxes” means a tax levied under 1974 PA 198, MCL 207.551 to 207.572;
the commercial redevelopment act, 1978 PA 255, MCL 207.651 to 207.668; the enterprise
zone act, 1985 PA 224, MCL 125.2101 to 125.2123; 1953 PA 189, MCL 211.181 to 211.182;
the technology park development act, 1984 PA 385, MCL 207.701 to 207.718; the obsolete
property rehabilitation act, 2000 PA 146, MCL 125.2781 to 125.2797; the neighborhood
enterprise zone act, 1992 PA 147, MCL 207.771 to 207.786; or that portion of the tax levied
under the tax reverted clean title act, 2003 PA 260, MCL 211.1021 to 211.1026, that is not
required to be distributed to a land bank fast track authority.

(ee) “Tax increment revenues” means the amount of ad valorem property taxes and
specific taxes attributable to the application of the levy of all taxing jurisdictions upon the
captured taxable value of each parcel of eligible property subject to a brownfield plan and
personal property located on that property. Tax increment revenues exclude ad valorem
property taxes specifically levied for the payment of principal of and interest on either
obligations approved by the electors or obligations pledging the unlimited taxing power of
the local governmental unit, and specific taxes attributable to those ad valorem property
taxes. Tax increment revenues attributable to eligible property also exclude the amount of
ad valorem property taxes or specific taxes captured by a downtown development authority,
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tax increment finance authority, or local development finance authority if those taxes were
captured by these other authorities on the date that eligible property became subject to
a brownfield plan under this act.

(ff) “Taxable value” means the value determined under section 27a of the general prop-
erty tax act, 1893 PA 206, MCL 211.27a.

(gg) “Taxes levied for school operating purposes” means all of the following:

(i) The taxes levied by a local school district for operating purposes.

(ii) The taxes levied under the state education tax act, 1993 PA 331, MCL 211.901 to
211.906.

(iii) That portion of specific taxes attributable to taxes described under subparagraphs (i)
and (ii).

(hh) “Work plan” means a plan that describes each individual activity to be conducted
to complete eligible activities and the associated costs of each individual activity.

(ii) “Zone” means, for an authority established before June 6, 2000, a brownfield redevel-
opment zone designated under this act.

125.2663 Brownfield plan; provisions.
Sec. 13. (1) Subject to section 15, the board may implement a brownfield plan. The brown-

field plan may apply to 1 or more parcels of eligible property whether or not those parcels
of eligible property are contiguous and may be amended to apply to additional parcels of
eligible property. Except as otherwise authorized by this act, if more than 1 parcel of eligible
property is included within the plan, the tax increment revenues under the plan shall be
determined individually for each parcel of eligible property. Each plan or an amendment
to a plan shall be approved by the governing body of the municipality and shall contain all
of the following:

(a) A description of the costs of the plan intended to be paid for with the tax increment
revenues or, for a plan for eligible properties qualified on the basis that the property is
owned or under the control of a land bank fast track authority, a listing of all eligible
activities that may be conducted for 1 or more of the eligible properties subject to the
plan.

(b) A brief summary of the eligible activities that are proposed for each eligible property
or, for a plan for eligible properties qualified on the basis that the property is owned or
under the control of a land bank fast track authority, a brief summary of eligible activities
conducted for 1 or more of the eligible properties subject to the plan.

(c) An estimate of the captured taxable value and tax increment revenues for each
year of the plan from each parcel of eligible property, or from all eligible properties
qualified on the basis that the property is owned or under the control of a land bank fast
track authority, and in the aggregate. The plan may provide for the use of part or all of
the captured taxable value, including deposits in the local site remediation revolving fund,
but the portion intended to be used shall be clearly stated in the plan. The plan shall not
provide either for an exclusion from captured taxable value of a portion of the captured
taxable value or for an exclusion of the tax levy of 1 or more taxing jurisdictions unless
the tax levy is excluded from tax increment revenues in section 2(dd), or unless the tax
levy is excluded from capture under section 15.

(d) The method by which the costs of the plan will be financed, including a description of
any advances made or anticipated to be made for the costs of the plan from the municipality.

(e) The maximum amount of note or bonded indebtedness to be incurred, if any.
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(f) The duration of the brownfield plan, which shall not exceed the lesser of the period
authorized under subsections (4) and (5) or 30 years.

(g) An estimate of the impact of tax increment financing on the revenues of all taxing
jurisdictions in which the eligible property is located.

(h) A legal description of each parcel of eligible property to which the plan applies, a
map showing the location and dimensions of each eligible property, a statement of the
characteristics that qualify the property as eligible property, and a statement of whether
personal property is included as part of the eligible property. If the project is on property
that is functionally obsolete, the taxpayer shall include, with the application, an affidavit
signed by a level 3 or level 4 assessor, that states that it is the assessor’s expert opinion
that the property is functionally obsolete and the underlying basis for that opinion.

(i) Estimates of the number of persons residing on each eligible property to which the
plan applies and the number of families and individuals to be displaced. If occupied resi-
dences are designated for acquisition and clearance by the authority, the plan shall include
a demographic survey of the persons to be displaced, a statistical description of the housing
supply in the community, including the number of private and public units in existence or
under construction, the condition of those in existence, the number of owner-occupied and
renter-occupied units, the annual rate of turnover of the various types of housing and the
range of rents and sale prices, an estimate of the total demand for housing in the community,
and the estimated capacity of private and public housing available to displaced families
and individuals.

(j) A plan for establishing priority for the relocation of persons displaced by implemen-
tation of the plan.

(k) Provision for the costs of relocating persons displaced by implementation of the
plan, and financial assistance and reimbursement of expenses, including litigation expenses
and expenses incident to the transfer of title, in accordance with the standards and
provisions of the uniform relocation assistance and real property acquisition policies act of
1970, Public Law 91-646.

(l) A strategy for compliance with 1972 PA 227, MCL 213.321 to 213.332.

(m) A description of proposed use of the local site remediation revolving fund.

(n) Other material that the authority or governing body considers pertinent.

(2) The percentage of all taxes levied on a parcel of eligible property for school operating
expenses that is captured and used under a brownfield plan and all tax increment finance
plans under 1975 PA 197, MCL 125.1651 to 125.1681, the tax increment finance authority
act, 1980 PA 450, MCL 125.1801 to 125.1830, or the local development financing act, 1986
PA 281, MCL 125.2151 to 125.2174, shall not be greater than the combination of the plans’
percentage capture and use of all local taxes levied for purposes other than for the payment
of principal of and interest on either obligations approved by the electors or obligations
pledging the unlimited taxing power of the local unit of government. This subsection shall
apply only when taxes levied for school operating purposes are subject to capture under
section 15.

(3) Except as provided in this subsection and subsections (5), (15), and (16), tax increment
revenues related to a brownfield plan shall be used only for costs of eligible activities attrib-
utable to the eligible property, the captured taxable value of which produces the tax incre-
ment revenues, including the cost of principal of and interest on any obligation issued by
the authority to pay the costs of eligible activities attributable to the eligible property,
and the reasonable costs of preparing a work plan or remedial action plan for the eligible
property, including the actual cost of the review of the work plan or remedial action plan
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under section 15. For property owned or under the control of a land bank fast track
authority, tax increment revenues related to a brownfield plan may be used for eligible
activities attributable to any eligible property owned or under the control of the land bank
fast track authority, the cost of principal of and interest on any obligation issued by the
authority to pay the costs of eligible activities, the reasonable costs of preparing a work plan
or remedial action plan, and the actual cost of the review of the work plan or remedial
action plan under section 15. Tax increment revenues captured from taxes levied by this
state under the state education tax act, 1993 PA 331, MCL 211.901 to 211.906, or taxes
levied by a local school district shall not be used for eligible activities described in sec-
tion 2(m)(iv)(E).

(4) Except as provided in subsection (5), a brownfield plan shall not authorize the capture
of tax increment revenue from eligible property after the year in which the total amount
of tax increment revenues captured is equal to the sum of the costs permitted to be funded
with tax increment revenues under this act.

(5) A brownfield plan may authorize the capture of additional tax increment revenue
from an eligible property in excess of the amount authorized under subsection (4) during
the time of capture for the purpose of paying the costs permitted under subsection (3), or
for not more than 5 years after the time that capture is required for the purpose of paying
the costs permitted under subsection (3), or both. Excess revenues captured under this
subsection shall be deposited in the local site remediation revolving fund created under
section 8 and used for the purposes authorized in section 8. If tax increment revenues
attributable to taxes levied for school operating purposes from eligible property are
captured by the authority for purposes authorized under subsection (3), the tax increment
revenues captured for deposit in the local site remediation revolving fund also may include
tax increment revenues attributable to taxes levied for school operating purposes in an
amount not greater than the tax increment revenues levied for school operating purposes
captured from the eligible property by the authority for the purposes authorized under
subsection (3). Excess tax increment revenues from taxes levied for school operating
purposes for eligible activities authorized under subsection (15) by the Michigan economic
growth authority shall not be captured for deposit in the local site remediation revolving
fund.

(6) An authority shall not expend tax increment revenues to acquire or prepare eligible
property, unless the acquisition or preparation is an eligible activity.

(7) Costs of eligible activities attributable to eligible property include all costs that are
necessary or related to a release from the eligible property, including eligible activities on
properties affected by a release from the eligible property. For purposes of this subsection,
“release” means that term as defined in section 20101 of the natural resources and environ-
mental protection act, 1994 PA 451, MCL 324.20101.

(8) Costs of a response activity paid with tax increment revenues that are captured pur-
suant to subsection (3) may be recovered from a person who is liable for the costs of eligible
activities at an eligible property. This state or an authority may undertake cost recovery
for tax increment revenue captured. Before an authority or this state may institute a cost
recovery action, it must provide the other with 120 days’ notice. This state or an authority
that recovers costs under this subsection shall apply those recovered costs to the following,
in the following order of priority:

(a) The reasonable attorney fees and costs incurred by this state or an authority in
obtaining the cost recovery.
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(b) One of the following:

(i) If an authority undertakes the cost recovery action, the authority shall deposit the
remaining recovered funds into the local site remediation fund created pursuant to sec-
tion 8, if such a fund has been established by the authority. If a local site remediation fund
has not been established, the authority shall disburse the remaining recovered funds to
the local taxing jurisdictions in the proportion that the local taxing jurisdictions’ taxes
were captured.

(ii) If this state undertakes a cost recovery action, this state shall deposit the remaining
recovered funds into the revitalization revolving loan fund established under section 20108a
of the natural resources and environmental protection act, 1994 PA 451, MCL 324.20108a.

(iii) If this state and an authority each undertake a cost recovery action, undertake a
cost recovery action jointly, or 1 on behalf of the other, the amount of any remaining re-
covered funds shall be deposited pursuant to subparagraphs (i) and (ii) in the proportion
that the tax increment revenues being recovered represent local taxes and taxes levied
for school operating purposes, respectively.

(9) Approval of the brownfield plan or an amendment to a brownfield plan shall be in
accordance with the notice and approval provisions of this section and section 14.

(10) Before approving a brownfield plan for an eligible property, the governing body
shall hold a public hearing on the brownfield plan. Notice of the time and place of the
hearing shall be given by publication twice in a newspaper of general circulation desig-
nated by the municipality, the first of which shall be not less than 20 or more than 40 days
before the date set for the hearing.

(11) Notice of the time and place of the hearing on a brownfield plan shall contain all
of the following:

(a) A description of the property to which the plan applies in relation to existing or
proposed highways, streets, streams, or otherwise.

(b) A statement that maps, plats, and a description of the brownfield plan are available
for public inspection at a place designated in the notice and that all aspects of the brownfield
plan are open for discussion at the public hearing required by this section.

(c) Any other information that the governing body considers appropriate.

(12) At the time set for the hearing on the brownfield plan required under subsection (10),
the governing body shall provide an opportunity for interested persons to be heard and
shall receive and consider communications in writing with reference to the brownfield plan.
The governing body shall make and preserve a record of the public hearing, including all
data presented at the hearing.

(13) Not less than 20 days before the hearing on the brownfield plan, the governing
body shall provide notice of the hearing to the taxing jurisdictions that levy taxes subject
to capture under this act. The authority shall fully inform the taxing jurisdictions about
the fiscal and economic implications of the proposed brownfield plan. At that hearing, an
official from a taxing jurisdiction with millage that would be subject to capture under this
act has the right to be heard in regard to the adoption of the brownfield plan.

(14) The authority shall not enter into agreements with the taxing jurisdictions and
the governing body of the municipality to share a portion of the captured taxable value of
an eligible property. Upon adoption of the plan, the collection and transmission of the
amount of tax increment revenues as specified in this act shall be binding on all taxing
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units levying ad valorem property taxes or specific taxes against property located in the
zone.

(15) Except as provided by subsection (18), if a brownfield plan includes the capture of
taxes levied for school operating purposes or the use of tax increment revenues related to a
brownfield plan for the cost of eligible activities attributable to more than 1 eligible property
that is adjacent and contiguous to all other eligible properties covered by the development
agreement, whether or not the captured taxes are levied for school operating purposes,
approval of a work plan by the Michigan economic growth authority before January 1, 2008
to use school operating taxes and a development agreement between the municipality and
an owner or developer of eligible property are required if the revenues will be used for
infrastructure improvements that directly benefit eligible property, demolition of structures
that is not response activity under part 201 of the natural resources and environmental
protection act, 1994 PA 451, MCL 324.20101 to 324.20142, lead or asbestos abatement, or site
preparation that is not response activity under section 20101 of the natural resources and
environmental protection act, 1994 PA 451, MCL 324.20101. The eligible activities to be con-
ducted described in this subsection shall be consistent with the work plan submitted by the
authority to the Michigan economic growth authority. The department’s approval is not
required for the capture of taxes levied for school operating purposes for eligible activities
described in this subsection.

(16) The limitations of section 15(1) upon use of tax increment revenues by an author-
ity shall not apply to the following costs and expenses:

(a) In each fiscal year of the authority, $75,000.00 for the following purposes for tax
increment revenues attributable to local taxes:

(i) Reasonable and actual administrative and operating expenses of the authority.

(ii) Baseline environmental assessments, due care activities, and additional response ac-
tivities related directly to work conducted on prospective eligible properties prior to ap-
proval of the brownfield plan.

(b) Reasonable costs of preparing a work plan or remedial action plan or the cost of the
review of a work plan for which tax increment revenues may be used under section 13(3).

(17) A brownfield authority may reimburse advances, with or without interest, made
by a municipality under section 7(3), a land bank fast track authority, or any other person
or entity for costs of eligible activities with any source of revenue available for use of the
brownfield authority under this act and may enter into agreements related to those reim-
bursements. A reimbursement agreement for these purposes and the obligations under
that reimbursement agreement shall not be subject to section 12 or the revised municipal
finance act, 2001 PA 34, MCL 141.2101 to 141.2821.

(18) If a brownfield plan includes the capture of taxes levied for school operating pur-
poses, approval of a work plan by the Michigan economic growth authority in the manner
required under section 15(14) to (16) is required in order to use tax increment revenues
attributable to taxes levied for school operating purposes for purposes of eligible activities
described in section 2(m)(iv)(E) for 1 or more parcels of eligible property. The work plan
to be submitted to the Michigan economic growth authority under this subsection shall be
in a form prescribed by the Michigan economic growth authority. The eligible activities to
be conducted and described in this subsection shall be consistent with the work plan sub-
mitted by the authority to the Michigan economic growth authority. The department’s ap-
proval is not required for the capture of taxes levied for school operating purposes for
eligible activities described in this section.
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125.2665 Prohibited conduct; work plan or remedial action plan;
documents to be submitted for approval; factors to be considered
in plan review; written request pertaining to baseline environmen-
tal assessment activities or due care activities; additional response
activities; reimbursement of costs to review work plan or remedial
action plan; report; distribution of remaining funds; use of school
operating taxes.
Sec. 15. (1) An authority shall not do any of the following:

(a) For eligible activities not described in section 13(15), use taxes levied for school
operating purposes captured from eligible property unless the eligible activities to be con-
ducted on the eligible property are eligible activities under part 201 of the natural resources
and environmental protection act, 1994 PA 451, MCL 324.20101 to 324.20142, consistent with
a work plan or remedial action plan approved by the department after July 24, 1996 and
before January 1, 2008.

(b) For eligible activities not described in section 13(15), use funds from a local site
remediation revolving fund that are derived from taxes levied for school operating purposes
unless the eligible activities to be conducted are eligible activities under part 201 of the nat-
ural resources and environmental protection act, 1994 PA 451, MCL 324.20101 to 324.20142,
consistent with a work plan or remedial action plan that has been approved by the depart-
ment after July 24, 1996.

(c) Use funds from a local site remediation revolving fund created pursuant to section 8
that are derived from taxes levied for school operating purposes for the eligible activities
described in section 13(15) unless the eligible activities to be conducted are consistent with
a work plan approved by the Michigan economic growth authority.

(d) Use taxes captured from eligible property to pay for eligible activities conducted
before approval of the brownfield plan except for costs described in section 13(16).

(e) Use taxes levied for school operating purposes captured from eligible property for
response activities that benefit a party liable under section 20126 of the natural resources
and environmental protection act, 1994 PA 451, MCL 324.20126, except that a munici-
pality that established the authority, for taxes levied after 2004, may use taxes levied for
school operating purposes captured from eligible property for response activities associated
with a landfill.

(f) Use taxes captured from eligible property to pay for administrative and operating
activities of the authority or the municipality on behalf of the authority except for costs
described in section 13(16) and for the reasonable costs for preparing a work plan or remedial
action plan for the eligible property, including the actual cost of the review of the work plan
or remedial action plan under this section.

(2) To seek department approval of a work plan under subsection (1)(a) or (b) or remedial
action plan, the authority shall submit all of the following for each eligible property:

(a) A copy of the brownfield plan.

(b) Current ownership information for each eligible property and a summary of avail-
able information on proposed future ownership, including the amount of any delinquent
taxes, interest, and penalties that may be due.

(c) A summary of available information on the historical and current use of each eligible
property, including a brief summary of site conditions and what is known about environ-
mental contamination as that term is defined in section 20101 of the natural resources and
environmental protection act, 1994 PA 451, MCL 324.20101.
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(d) Existing and proposed future zoning for each eligible property.

(e) A brief summary of the proposed redevelopment and future use for each eligible
property.

(f) A separate work plan or remedial action plan, or part of a work plan or remedial
action plan, for each eligible activity to be undertaken.

(3) Upon receipt of a request for approval of a work plan or remedial action plan under
subsection (2) that pertains to baseline environmental assessment activities or due care
activities, or both, or a portion of a work plan or remedial action plan that pertains to only
baseline environmental assessment activities or due care activities, or both, the depart-
ment shall provide 1 of the following written responses to the requesting authority within
60 days:

(a) An unconditional approval.

(b) A conditional approval that delineates specific necessary modifications to the work
plan or remedial action plan, including, but not limited to, individual activities to be added
or deleted from the work plan or remedial action plan and revision of costs.

(c) If the work plan or remedial action plan lacks sufficient information for the depart-
ment to respond under subdivision (a) or (b), a letter stating with specificity the necessary
additions or changes to the work plan or remedial action plan to be submitted before a
plan will be considered by the department.

(4) In its review of a work plan or remedial action plan, the department shall consider
all of the following:

(a) Whether the individual activities included in the work plan or remedial action plan
are sufficient to complete the eligible activity.

(b) Whether each individual activity included in the work plan or remedial action plan
is required to complete the eligible activity.

(c) Whether the cost for each individual activity is reasonable.

(5) If the department fails to provide a written response under subsection (3) within
60 days after receipt of a request for approval of a work plan or remedial action plan that
pertains to baseline environmental assessment activities or due care activities, or both, the
authority may proceed with the baseline environmental assessment activities or due care
activities, or both, as outlined in the work plan or remedial action plan as submitted for
approval. Except as provided in subsection (6), baseline environmental assessment activities
or due care activities, or both, conducted pursuant to a work plan or remedial action plan
that was submitted to the department for approval but for which the department failed to
provide a written response under subsection (3) shall be considered approved for the pur-
poses of subsection (1).

(6) The department may issue a written response to a work plan or remedial action
plan that pertains to baseline environmental assessment activities or due care activities,
or both, more than 60 days but less than 6 months after receipt of a request for approval.
If the department issues a written response under this subsection, the authority is not
required to conduct individual activities that are in addition to the individual activities in-
cluded in the work plan or remedial action plan as it was submitted for approval and
failure to conduct these additional activities shall not affect the authority’s ability to capture
taxes under subsection (1) for the eligible activities described in the work plan or remedial
action plan initially submitted under subsection (5). In addition, at the option of the author-
ity, these additional individual activities shall be considered part of the work plan or remedial
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action plan of the authority and approved for purposes of subsection (1). However, any
response by the department under this subsection that identifies additional individual
activities that must be carried out to satisfy the baseline environmental assessment or due
care requirements, or both, of part 201 of the natural resources and environmental protection
act, 1994 PA 451, MCL 324.20101 to 324.20142, must be satisfactorily completed for the base-
line environmental assessment or due care activities, or both, to be considered acceptable
for the purposes of compliance with part 201 of the natural resources and environmental
protection act, 1994 PA 451, MCL 324.20101 to 324.20142.

(7) If the department issues a written response under subsection (6) to a work plan or
remedial action plan that pertains to baseline environmental assessment activities or due
care activities, or both, and if the department’s written response modifies an individual
activity proposed by the work plan or remedial action plan of the authority in a manner
that reduces or eliminates a proposed response activity, the authority must complete those
individual activities included in the baseline environmental assessment or due care activities,
or both, in accordance with the department’s response in order for that portion of the work
plan or remedial action plan to be considered approved for purposes of subsection (1), unless
1 or more of the following conditions apply:

(a) Obligations for the individual activity have been issued by the authority, or by a
municipality on behalf of the authority, to fund the individual activity prior to issuance of
the department’s response.

(b) The individual activity has commenced or payment for the work has been irrevo-
cably obligated prior to issuance of the department’s response.

(8) It shall be in the sole discretion of an authority to propose to undertake additional
response activities at an eligible property under a brownfield plan. The department shall
not require a work plan or remedial action plan for either baseline environmental assess-
ment activities or due care activities, or both, to include additional response activities.

(9) The department may reject the portion of a work plan or remedial action plan that
includes additional response activities and may consider the level of risk reduction that
will be accomplished by the additional response activities in determining whether to approve
or reject the work plan or remedial action plan or a portion of a plan.

(10) The department’s approval or rejection of a work plan under subsection (1)(a) or
(b) or remedial action plan for additional response activities is final.

(11) The authority shall reimburse the department for the actual cost incurred by the
department or a contractor of the department to review a work plan under subsection (1)(a)
or (b) or remedial action plan under this section. Funds paid to the department under this
subsection shall be deposited in the cost recovery subaccount of the cleanup and redevelop-
ment fund created under section 20108 of the natural resources and environmental protection
act, 1994 PA 451, MCL 324.20108.

(12) The department shall submit a report each year on or before March 1 to each mem-
ber of the legislature that contains all of the following:

(a) A compilation and summary of all the information submitted under subsection (2).

(b) The amount of revenue this state would have received if taxes levied for school
operating purposes had not been captured under this section for the previous calendar
year.

(c) The amount of revenue each local governmental unit would have received if taxes
levied for school operating purposes had not been captured under this section for the
previous calendar year.
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(13) To seek Michigan economic growth authority approval of a work plan under sub-
section (1)(c) or section 13(15), the authority shall submit all of the following for each
eligible property:

(a) A copy of the brownfield plan.

(b) Current ownership information for each eligible property and a summary of avail-
able information on proposed future ownership, including the amount of any delinquent
taxes, interest, and penalties that may be due.

(c) A summary of available information on the historical and current use of each eligible
property.

(d) Existing and proposed future zoning for each eligible property.

(e) A brief summary of the proposed redevelopment and future use for each eligible
property.

(f) A separate work plan, or part of a work plan, for each eligible activity described in
section 13(15) to be undertaken.

(g) A copy of the development agreement required under section 13(15), which shall
include, but is not limited to, a detailed summary of any and all ownership interests, mone-
tary considerations, fees, revenue and cost sharing, charges, or other financial arrangements
or other consideration between the parties.

(14) Upon receipt of a request for approval of a work plan, the Michigan economic growth
authority shall provide 1 of the following written responses to the requesting authority
within 65 days:

(a) An unconditional approval that includes an enumeration of eligible activities and a
maximum allowable capture amount.

(b) A conditional approval that delineates specific necessary modifications to the work
plan, including, but not limited to, individual activities to be added or deleted from the
work plan and revision of costs.

(c) A denial and a letter stating with specificity the reason for the denial. If a work plan
is denied under this subsection, the work plan may be subsequently resubmitted.

(15) In its review of a work plan under subsection (1)(c) or section 13(15), the Michigan
economic growth authority shall consider the following criteria to the extent reasonably
applicable to the type of activities proposed as part of that work plan when approving or
denying a work plan:

(a) Whether the individual activities included in the work plan are sufficient to complete
the eligible activity.

(b) Whether each individual activity included in the work plan is required to complete
the eligible activity.

(c) Whether the cost for each individual activity is reasonable.

(d) The overall benefit to the public.

(e) The extent of reuse of vacant buildings and redevelopment of blighted property.

(f) Creation of jobs.

(g) Whether the eligible property is in an area of high unemployment.

(h) The level and extent of contamination alleviated by or in connection with the eligible
activities.
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(i) The level of private sector contribution.

(j) The cost gap that exists between the site and a similar greenfield site as determined
by the Michigan economic growth authority.

(k) If the developer or projected occupant of the new development is moving from an-
other location in this state, whether the move will create a brownfield.

(l) Whether the financial statements of the developer, landowner, or corporate entity
indicate that the developer, landowner, or corporate entity is financially sound and that
the project of the developer, landowner, or corporate entity that is included in the work
plan is economically sound.

(m) Other state and local incentives available to the developer, landowner, or corporate
entity for the project of the developer, landowner, or corporate entity that is included in
the work plan.

(n) Any other criteria that the Michigan economic growth authority considers appro-
priate for the determination of eligibility or for approval of the work plan.

(16) If the Michigan economic growth authority fails to provide a written response under
subsection (14) within 65 days after receipt of a request for approval of a work plan, the
eligible activities shall be considered approved and the authority may proceed with the
eligible activities described in section 13(15) as outlined in the work plan as submitted for
approval.

(17) The Michigan economic growth authority’s approval of a work plan under sec-
tion 13(15) is final.

(18) The authority shall reimburse the Michigan economic growth authority for the actual
cost incurred by the Michigan economic growth authority or a contractor of the Michigan
economic growth authority to review a work plan under this section.

(19) The Michigan economic growth authority shall submit a report each year on or
before March 1 to each member of the legislature that contains all of the following:

(a) A compilation and summary of all the information submitted under subsection (13).

(b) The amount of revenue this state would have received if taxes levied for school
operating purposes had not been captured under this section for the previous calendar
year.

(c) The amount of revenue each local governmental unit would have received if taxes
levied for school operating purposes had not been captured under this section for the
previous calendar year.

(20) All taxes levied for school operating purposes that are not used for eligible activities
consistent with a work plan approved by the department or the Michigan economic growth
authority or for the payment of interest under section 13 and that are not deposited in a
local site remediation revolving fund shall be distributed proportionately between the local
school district and the school aid fund.

(21) An authority shall not use taxes levied for school operating purposes captured
from eligible property for eligible activities for a qualified facility or for eligible activities
for property located in an economic opportunity zone.

This act is ordered to take immediate effect.
Approved February 22, 2006.
Filed with Secretary of State February 23, 2006.
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[No. 33]

(SB 850)

AN ACT to amend 1994 PA 451, entitled “An act to protect the environment and natural
resources of the state; to codify, revise, consolidate, and classify laws relating to the environ-
ment and natural resources of the state; to regulate the discharge of certain substances into
the environment; to regulate the use of certain lands, waters, and other natural resources of
the state; to prescribe the powers and duties of certain state and local agencies and officials;
to provide for certain charges, fees, assessments, and donations; to provide certain appro-
priations; to prescribe penalties and provide remedies; and to repeal acts and parts of acts,”
by amending sections 30103, 32701, 32702, 32703, 32707, 32713, and 32714 (MCL 324.30103,
324.32701, 324.32702, 324.32703, 324.32707, 324.32713, and 324.32714), sections 30103, 32702,
32703, and 32713 as added by 1995 PA 59 and sections 32701, 32707, and 32714 as amended
by 2003 PA 148, and by adding sections 32703a, 32704a, 32721, 32722, 32723, 32724, 32726,
32727, and 32728; and to repeal acts and parts of acts.

The People of the State of Michigan enact:

324.30103 Exceptions; “water withdrawal” defined.
Sec. 30103. (1) A permit is not required under this part for any of the following:

(a) Any fill or structure existing before April 1, 1966, in waters covered by former 1965
PA 291, and any fill or structures existing before January 9, 1973, in waters covered for
the first time by former 1972 PA 346.

(b) A seasonal structure placed on bottomland to facilitate private noncommercial recre-
ational use of the water if it does not unreasonably interfere with the use of the water by
others entitled to use the water or interfere with water flow.

(c) Reasonable sanding of beaches to the existing water’s edge by a riparian owner.

(d) Construction or maintenance of a private agricultural drain regardless of outlet.

(e) A waste collection or treatment facility that is ordered to be constructed or is ap-
proved for construction by the department.

(f) Construction and maintenance of minor drainage structures and facilities which are
identified by rule promulgated by the department pursuant to section 30110(1). Before
such a rule is promulgated, the rule shall be approved by the majority of a committee con-
sisting of the director, the director of the department of agriculture, and the director of the
state transportation department or their designated representatives. The rules shall be
reviewed at least annually. 

(g) Maintenance and improvement of all drains legally established or constructed prior
to January 1, 1973, pursuant to the drain code of 1956, 1956 PA 40, MCL 280.1 to 280.630,
except those legally established drains constituting mainstream portions of certain natural
watercourses identified in rules promulgated by the department under section 30110.

(h) Projects constructed under the watershed protection and flood prevention act, chap-
ter 656, 68 Stat. 666, 16 USC 1001 to 1008 and 1010.

(i) Construction and maintenance of privately owned cooling or storage ponds used in
connection with a public utility except at the interface with public waters.

(j) Maintenance of a structure constructed under a permit issued pursuant to this part
and identified by rule promulgated under section 30110(1), if the maintenance is in place
and in kind with no design or materials modification.
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(k) A water withdrawal.

(2) As used in this section, “water withdrawal” means the removal of water from its
source for any purpose.

324.32701 Definitions.
Sec. 32701. As used in this part:

(a) “Adverse resource impact” means either of the following:

(i) Decreasing the flow of a stream by part of the index flow such that the stream’s
ability to support characteristic fish populations is functionally impaired.

(ii) Decreasing the level of a body of surface water such that the body of surface water’s
ability to support characteristic fish populations is functionally impaired.

(b) “Agricultural purpose” means the agricultural production of plants and animals
useful to human beings and includes, but is not limited to, forages and sod crops, grains
and feed crops, field crops, dairy animals and dairy products, poultry and poultry products,
cervidae, livestock, including breeding and grazing, equine, fish and other aquacultural
products, bees and bee products, berries, herbs, fruits, vegetables, flowers, seeds, grasses,
nursery stock, trees and tree products, mushrooms, and other similar products, or any
other product, as determined by the commission of agriculture, that incorporates the use
of food, feed, fiber, or fur.

(c) “Baseline capacity” means either of the following:

(i) The following applicable withdrawal capacity as reported to the department or the
department of agriculture, as appropriate, by the person making the withdrawal in the
April 1, 2007 annual report submitted under section 32707 or in the April 1, 2007 water
use conservation plan submitted under section 32708:

(A) For a community supply, the total designed withdrawal capacity for the community
supply under the safe drinking water act, 1976 PA 399, MCL 325.1001 to 325.1023, on the
effective date of the amendatory act that added this subparagraph.

(B) Unless reported under a different provision of this subparagraph, for a quarry or
mine that holds an authorization to discharge under part 31 that includes a discharge volume,
the discharge volume stated in that authorization on the effective date of the amendatory
act that added this subparagraph.

(C) The system capacity used or developed to make a withdrawal on the effective date
of the amendatory act that added this subparagraph, if the system capacity and a description
of the system capacity are included in an annual report that is submitted under this part.

(ii) If the person making the withdrawal does not report under subparagraph (i), the
highest annual amount of water withdrawn as reported under this part for calendar year
2002, 2003, 2004, or 2005.

(d) “Community supply” means that term as it is defined in section 2 of the safe drinking
water act, 1976 PA 399, MCL 325.1002.

(e) “Consumptive use” means that portion of water withdrawn or withheld from the
Great Lakes basin and assumed to be lost or otherwise not returned to the Great Lakes
basin due to evaporation, incorporation into products or agricultural products, use as part
of the packaging of products or agricultural products, or other processes. Consumptive use
includes a withdrawal of waters of the Great Lakes basin that is packaged within the Great
Lakes basin in a container of 5.7 gallons (20 liters) or less.
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(f) “Department” means the department of environmental quality.

(g) “Designated trout stream” means a trout stream identified on the document entitled
“Designated Trout Streams for the State of Michigan”, as issued under order of the director
of the department of natural resources, FO-210.04, on October 10, 2003.

(h) “Diverted” means a transfer of water by pipeline, canal, tunnel, aqueduct, channel,
modification of the direction of a watercourse, tanker ship, tanker truck, rail tanker, or
similar means from the Great Lakes basin into a watershed outside of the Great Lakes
basin. Diverted includes a transfer of water withdrawn from the waters of the Great Lakes
basin that is removed from the Great Lakes basin in a container greater than 5.7 gallons
(20 liters). Diverted does not include any of the following:

(i) A consumptive use.

(ii) The supply of vehicles, including vessels and aircraft, whether for the needs of the
persons or animals being transported or for ballast or other needs related to the operation
of vehicles.

(iii) Use in a noncommercial project on a short-term basis for firefighting, humani-
tarian, or emergency response purposes.

(i) “Environmentally sound and economically feasible water conservation measures”
means those measures, methods, technologies, or practices for efficient water use and for
reduction of water loss and waste or for reducing a withdrawal, consumptive use, or diver-
sion that meet all of the following:

(i) Are environmentally sound.

(ii) Reflect best practices applicable to the water use sector.

(iii) Are technically feasible and available.

(iv) Are economically feasible and cost-effective based on an analysis that considers
direct and avoided economic and environmental costs.

(v) Consider the particular facilities and processes involved, taking into account the envi-
ronmental impact, age of equipment and facilities involved, the process employed, energy
impacts, and other appropriate factors.

(j) “Farm” means that term as it is defined in section 2 of the Michigan right to farm
act, 1981 PA 93, MCL 286.472.

(k) “Generally accepted water management practices” means standards or guidelines
for water use that ensure water is used efficiently.

(l) “Great Lakes basin” means the watershed of the Great Lakes and the St. Lawrence
river.

(m) “Great Lakes charter” means the document establishing the principles for the coop-
erative management of the Great Lakes water resources, signed by the governors and pre-
miers of the Great Lakes region on February 11, 1985.

(n) “Great Lakes region” means the geographic region composed of the states of Illinois,
Indiana, Michigan, Minnesota, New York, Ohio, and Wisconsin, the commonwealth of
Pennsylvania, and the provinces of Ontario and Quebec, Canada.

(o) “Index flow” means the 50% exceedance flow for the lowest flow month of the flow
regime, for the applicable stream reach, as determined over the period of record or extrap-
olated from analyses of the United States geological survey stream flow gauges in Michigan.
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(p) “Large quantity withdrawal” means 1 or more cumulative total withdrawals of over
100,000 gallons of water per day average in any consecutive 30-day period that supply a com-
mon distribution system.

(q) “New or increased large quantity withdrawal” means a new water withdrawal of
over 100,000 gallons of water per day average in any consecutive 30-day period or an
increase of over 100,000 gallons of water per day average in any consecutive 30-day period
beyond the baseline capacity of a withdrawal.

(r) “New or increased withdrawal capacity” means new or additional water withdrawal
capacity to supply a common distribution system that is an increase from the person’s
baseline capacity. New or increased capacity does not include maintenance or replacement
of existing withdrawal capacity.

(s) “Political subdivision” means that term as it is defined in section 2 of the safe drinking
water act, 1976 PA 399, MCL 325.1002.

(t) “Registrant” means a person who registers water withdrawal capacity under this
part.

(u) “Waters of the Great Lakes basin” means the Great Lakes and all streams, rivers,
lakes, connecting channels, and other bodies of water, including groundwater, within the
Great Lakes basin.

(v) “Waters of the state” means groundwater, lakes, rivers, and streams and all other
watercourses and waters, including the Great Lakes, within the territorial boundaries of the
state. Waters of the state do not include drainage ways and ponds designed and constructed
solely for wastewater conveyance, treatment, or control.

(w) “Withdrawal” means the removal of water from its source for any purpose, other
than for hydroelectric generation at sites certified, licensed, or permitted by the federal
energy regulatory commission.

324.32702 Legislative findings and declarations; authority.
Sec. 32702. (1) The legislature finds and declares that:

(a) A diversion of water out of the basin of the Great Lakes may impair or destroy the
Great Lakes. The legislature further finds that a limitation on such diversions is authorized
by and is consistent with the mandate of section 52 of article IV of the state constitution
of 1963 that the legislature provide for the protection of the air, water, and other natural
resources of the state from pollution, impairment, and destruction.

(b) Water use registration and reporting are essential to implementing the principles
of the Great Lakes charter and necessary to support the state’s opposition to diversion of
waters of the Great Lakes basin and to provide a source of information on water use to
protect Michigan’s rights when proposed water losses affect the level, flow, use, or quality
of waters of the Great Lakes basin.

(c) The waters of the state are valuable public natural resources held in trust by the
state, and the state has a duty as trustee to manage its waters effectively for the use and
enjoyment of present and future residents and for the protection of the environment.

(d) The waters of the Great Lakes basin are a valuable public natural resource, and the
states and provinces of the Great Lakes region and Michigan share a common interest in
the preservation of that resource.

(e) Any new diversion of waters of the Great Lakes basin for use outside of the Great
Lakes basin will have significant economic and environmental impact adversely affecting
the use of this resource by the Great Lakes states and Canadian provinces.
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(f) The continued availability of water for domestic, municipal, industrial, and agricultural
water supplies, navigation, hydroelectric power and energy production, recreation, and the
maintenance of fish and wildlife habitat and a balanced ecosystem are vital to the future
economic health of the states and provinces of the Great Lakes region.

(g) Future interbasin diversions and consumptive uses of waters of the Great Lakes
basin may have significant adverse impacts upon the environment, economy, and welfare
of the Great Lakes region and of this state.

(h) The states and provinces of the Great Lakes region have a duty to protect, conserve,
and manage their shared water resources for the use and enjoyment of present and future
residents.

(i) The waters of the Great Lakes basin are capable of concurrently serving multiple uses,
and such multiple uses of water resources for municipal, public, industrial, commercial, agri-
culture, mining, navigation, energy development and production, recreation, water quality
maintenance, and the maintenance of fish and wildlife habitat and a balanced ecosystem and
other purposes are encouraged, recognizing that such uses are interdependent and must
be balanced.

(2) The legislature has the authority under sections 51 and 52 of article IV of the state
constitution of 1963 to regulate the withdrawal and uses of the waters of the state, including
both surface water and groundwater, to promote the public health, safety, and welfare and
to protect the natural resources of the state from pollution, impairment, and destruction,
subject to constitutional protections against unreasonable or arbitrary governmental action
and the taking of property without just compensation. This authority extends to all waters
within the territorial boundaries of the state.

324.32703 Diversion of waters prohibited.
Sec. 32703. Subject to section 32704, the waters of the Great Lakes basin within the

boundaries of this state shall not be diverted out of the Great Lakes basin.

324.32703a Diversion; authorization; conditions.
Sec. 32703a. (1) If the prohibition in section 32703 is determined to be invalid, the

waters of the state shall not be diverted unless authorized by law.

(2) When considering whether to grant legislative approval for a diversion, the legis-
lature shall consider sections 51 and 52 of article IV of the state constitution of 1963 and
whether the project serves a public purpose, whether the project will result in no material
harm to the waters of the state, the public trust, or related purposes, and whether the
project would result in any improvement to the waters of the state or the water depen-
dent natural resources of the state.

324.32704a Diversion; proposal; comment period; notification; waiver.
Sec. 32704a. The governor shall establish a public comment period with regard to a

proposal subject to 42 USC 1962d-20 to divert waters of the Great Lakes basin outside of
the Great Lakes basin and shall notify the standing committees of the legislature with
jurisdiction over issues primarily pertaining to natural resources and the environment of
his or her receipt of the proposal. The governor may waive the comment period under this
section if he or she determines that it is necessary to take immediate action to provide
humanitarian relief or firefighting capabilities.

324.32707 Reporting requirements; forms; water use reporting fees.
Sec. 32707. (1) Except as provided in subsections (2) and (3), a person who is required

to register under section 32705 or holds a permit under section 32723 shall file a report
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annually with the department on a form provided by the department. Reports shall be sub-
mitted by April 1 of each year. Except as provided in subsection (8), reports shall include
the following information:

(a) The amount and rate of water withdrawn on an annual and monthly basis.

(b) The source or sources of the water supply.

(c) The use or uses of the water withdrawn.

(d) The amount of consumptive use of water withdrawn.

(e) If the source of the water withdrawn is groundwater, the location of the well or
wells in latitude and longitude, with the accuracy of the reported location data to within
25 feet.

(f) If the source of water withdrawn is groundwater, the static water level of the aquifer
or aquifers, if practicable.

(g) Other information specified by rule of the department.

(h) At the discretion of the registrant or permit holder, the baseline capacity of the
withdrawal and, if applicable, a description of the system capacity. If the registrant or
permit holder chooses to report the baseline capacity under this subdivision, that infor-
mation shall be included in the next report submitted by the registrant or permit holder
after the effective date of the amendatory act that added this subdivision. Information
reported under this subdivision needs only to be reported to the department on 1 occasion.

(i) At the discretion of the registrant or permit holder, the amount of water returned
to the source watershed.

(2) If a person reports the information required by this section to the department in
conjunction with a permit or for any other purpose, that reporting, upon approval of the
department, shall satisfy the reporting requirements of this section.

(3) The owner of a farm who reports water use under section 32708 is not required to
report under subsection (1).

(4) The department may, upon request from a person required to report under this sec-
tion, accept a formula or model that provides to the department’s satisfaction the information
required in subsection (1).

(5) The department shall develop forms for reporting under this section that minimize
paperwork and allow for a notification to the department instead of a report if the annual
amount of water withdrawn by a person required to report under this section is within 4%
of the amount last reported and the other information required in subsection (1) has not
changed since the last year in which a report was filed.

(6) Information described in section 32701(c)(i)(C) that is provided to the department
under subsection (1)(h) is exempt from disclosure under the freedom of information act,
1976 PA 442, MCL 15.231 to 15.246, and shall not be disclosed unless the department deter-
mines that the withdrawal is causing an adverse resource impact.

(7) Except as otherwise provided in this subsection, a person who files an annual
report or notification under this section shall annually remit a water use reporting fee of
$200.00 to the department. Beginning when a water withdrawal assessment tool becomes
effective upon legislative enactment pursuant to the recommendations of the groundwater
conservation advisory council under section 32803, a person who files an annual report or
notification under this section shall annually remit a water use reporting fee of $100.00 to
the department. Water use reporting fees shall be remitted to the department in conjunc-
tion with the annual report or notification submitted under this section. The department
shall transmit water use reporting fees collected under this section to the state treasurer
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to be credited to the water use protection fund created in section 32714. A water use
reporting fee is not required for a report or notification related to a farm that reports with-
drawals under section 32708 or for a report under subsection (8).

(8) A person who withdraws less than 1,500,000 gallons of water in any year shall indicate
this fact on the reporting form and is not required to provide information under subsec-
tion (1)(a) or (d). A person who withdraws less than 1,500,000 gallons of water in any year
is not required to pay the water use reporting fee under subsection (7).

324.32713 Civil action.
Sec. 32713. The department may request the attorney general to commence a civil

action for appropriate relief, including a permanent or temporary injunction, for a viola-
tion of this part or a rule promulgated under this part. An action under this section shall
be brought in the circuit court for the county of Ingham or for the county in which the
defendant is located, resides, or is doing business. The court has jurisdiction to restrain
the violation and to require compliance. In addition to any other relief granted, the court
may impose a civil fine of not more than $1,000.00. However, a person who knowingly
violates section 32721 or 32723 or the terms of a permit issued under section 32723 is
responsible for the payment of a civil fine of not more than $5,000.00 per day of violation.
In addition to a fine, the attorney general may file a suit in a court of competent juris-
diction to recover the full value of the costs of surveillance and enforcement by the state
resulting from the violation.

324.32714 Water use protection fund; creation; disposition of assets;
investments; money remaining in fund; expenditures.
Sec. 32714. (1) The water use protection fund is created within the state treasury.

(2) The state treasurer may receive money or other assets from any source for deposit
into the fund. The state treasurer shall direct the investment of the fund, and shall credit
to the fund interest and earnings from fund investments.

(3) Money in the fund at the close of the fiscal year shall remain in the fund and shall
not lapse into the general fund.

(4) The department may expend money from the fund, upon appropriation, only for 1 or
more of the following:

(a) The implementation and administration of this part.

(b) The preparation of the statewide groundwater inventory and map under sec-
tion 32802.

(c) The expenses of the groundwater conservation advisory council under part 328.

(d) The implementation and administration of part 317.

324.32721 Large quantity withdrawal; prohibitions.
Sec. 32721. (1) A person shall not make a new or increased large quantity withdrawal

from the waters of the state that causes an adverse resource impact to a designated trout
stream.

(2) Beginning 2 years after the effective date of the amendatory act that added this
section, a person shall not make a new or increased large quantity withdrawal from the
waters of the state that causes an adverse resource impact.

(3) This section does not apply to the baseline capacity of a large quantity withdrawal
or a well capable of making a large quantity withdrawal that existed on the effective date
of the amendatory act that added this section.
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(4) This section does not apply to a withdrawal that is utilized solely for fire suppression.

324.32722 Presumption.
Sec. 32722. (1) Until a water withdrawal assessment tool becomes effective upon legisla-

tive enactment pursuant to the recommendations of the groundwater conservation advisory
council under section 32803, there is a rebuttable presumption that a new or increased large
quantity withdrawal will not cause an adverse resource impact in violation of section 32721
under either of the following circumstances:

(a) The location of the withdrawal is more than 1,320 feet from the banks of a desig-
nated trout stream.

(b) The withdrawal depth of the well is at least 150 feet.

(2) A presumption under subsection (1) may be rebutted by a preponderance of evidence
that a new or increased large quantity withdrawal from the waters of the state has caused
or is likely to cause an adverse resource impact.

324.32723 Water withdrawal permit; persons required to obtain; appli-
cation; fee; issuance; conditions; revocation; petition for contested
case hearing; exemptions from permit requirements; definitions.
Sec. 32723. (1) Except as provided in subsection (10), the following persons shall obtain

a water withdrawal permit prior to making the withdrawal:

(a) A person who develops withdrawal capacity to make a new withdrawal of over
2,000,000 gallons of water per day from the waters of the state, other than the Great Lakes
and their connecting waterways, to supply a common distribution system.

(b) A person who develops increased withdrawal capacity beyond baseline capacity of
more than 2,000,000 gallons of water per day from the waters of the state, other than the
Great Lakes and their connecting waterways, to supply a common distribution system.

(c) A person who develops withdrawal capacity to make a new withdrawal of more than
5,000,000 gallons of water per day from the Great Lakes and their connecting waterways
to supply a common distribution system.

(d) A person who develops increased withdrawal capacity beyond baseline capacity of
more than 5,000,000 gallons of water per day from the Great Lakes and their connecting
waterways to supply a common distribution system.

(2) A person shall apply for a permit under this section by submitting an application to
the department containing the information described in section 32706. In addition, until
5 years after the effective date of the amendatory act that added this section, the appli-
cant shall submit an application fee in the amount of $2,000.00. The department shall
transmit water use reporting fees collected under this section to the state treasurer to be
credited to the water use protection fund created in section 32714. The department shall
provide public notice of all applications received under this section.

(3) A permit application is considered to be administratively complete effective 30 days
after it is received by the department unless the department notifies the applicant, in writ-
ing, during this 30-day period that the application is not administratively complete or that the
fee required to be accompanied with the application has not been paid. If the department
determines that the application is not administratively complete, the notification shall specify
the information necessary to make the application administratively complete. If the depart-
ment notifies the applicant as provided in this subsection, the 30-day period is tolled until
the applicant submits to the department the specified information or fee.
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(4) The department shall make a decision whether to grant or deny a permit under this
section within 120 days of receipt of an administratively complete application.

(5) The department shall issue a permit under subsection (1)(a) or (b) if the department
determines that the withdrawal is not likely to cause an adverse resource impact.

(6) The department shall issue a permit under subsection (1)(c) or (d) if all of the following
conditions are met:

(a) All water withdrawn, less any consumptive use, is returned, either naturally or
after use, to the source watershed.

(b) The withdrawal will be implemented so as to ensure that the proposal will result in
no individual or cumulative adverse resource impacts. Cumulative adverse resource impacts
under this subdivision shall be evaluated by the department based upon available informa-
tion gathered by the department.

(c) Subject to section 32726, the withdrawal will be implemented so as to ensure that
it is in compliance with all applicable local, state, and federal laws as well as all legally
binding regional interstate and international agreements, including the boundary waters
treaty of 1909.

(d) The proposed use is reasonable under common law principles of water law in
Michigan.

(e) The applicant has considered voluntary generally accepted water management prac-
tices or environmentally sound and economically feasible water conservation measures.

(7) A permit issued under part 31 pursuant to 33 USC 1326(b) shall be considered suf-
ficient to demonstrate that there will not be an adverse resource impact under section 32721
and satisfies the conditions for a permit under this section. Upon receipt of a permit appli-
cation and evidence that the applicant holds a part 31 permit described in this subsection,
the department shall grant the applicant a permit under this subsection.

(8) The department may revoke a permit issued under this section if the department
determines following a hearing, based upon clear and convincing scientific evidence, that
the withdrawal is causing an adverse resource impact.

(9) A person who is aggrieved by a determination of the department under this section
related to a permit may file a sworn petition with the department setting forth the grounds
and reasons for the complaint and asking for a contested case hearing on the matter
pursuant to the administrative procedures act of 1969, 1969 PA 306, MCL 24.201 to 24.328.
A petition filed more than 60 days after action on the permit may be rejected by the
department as being untimely. The department shall issue a final decision on a petition for a
contested case hearing within 6 months after receiving the petition. A determination, action,
or inaction by the department following a contested case hearing is subject to judicial review
as provided in the administrative procedures act of 1969, 1969 PA 306, MCL 24.201 to 24.328.

(10) The following are not required to obtain a permit under this section:

(a) A community supply owned by a political subdivision that holds a permit under the
safe drinking water act, 1976 PA 399, MCL 325.1001 to 325.1023.

(b) A person who makes seasonal withdrawals of not more than 2,000,000 gallons of
water per day average in any consecutive 90-day period to supply a common distribution
system.

(c) A person engaged in producing bottled drinking water who receives approval by the
department under a water source review conducted under section 17 of the safe drinking
water act, 1976 PA 399, MCL 325.1017.
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